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SOUTHERN BOUNDARY OF THE STATES NORTH WEST OF THE OHIO 
RIVER—MR VINTON’S ARGUMENT. 


Tue vast importance of this question to the five States bounding on 
the Obio river, has already induced us to devote many pages of this 
journal to its consideration, ‘The same reason induces us to occupy 
a considerable portion of the present number with a further discus- 
sion of the same subject. The claim recently set up by Virginia, in 
what is commonly known as the Parkersburgh Case, to jurisdiction to 
the top of the bank on this side of the river, extravagant as it appears, 
is put forth in too serious and solemn a manner to be passed over in 
silence. Our readers therefore, will, we trust, not only excuse, but 
thank us, for presenting, at much length, the views of the Hon. Sam- 
teEL F, Vinton, in which our claim to the middle line of the river is 
all but demonstrated. It is known to all, that the decision of the 
Supreme Court of the United States, in the case of Handly’s Lessee 
v. Anthony, 5 Wheaton Rep. 374, placed the disputed line at low water 
mark on this side of the river. The opinion was delivered by Chief 
Justice Marshall, and he deduced this conclusion of law from the as- 
sumed fact, that Virginia, prior to the cession of the Territory North 
West of the Ohio, was the owner of that Territory. Hence the ori- 
ginal title of Virginia to this Territory becomes the main question in 
determining the true line, for, if Virginia did not in fact own the 
land on both sides of the river, then, by the authority of this very case, 
our boundary is not low water mark on this side, but the middle of 
the river, 

Now one of the grounds of the claim of title, set up by Virginia to 
the Territory on this side of the river, is that of conquest. This claim, 
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then, will first be considered: and we present the following letter of 
Mr. Vinton as a complete answer to it. 


Columbus, Ohio, Nov. 5th, 1846. 


To ruse Eprrors or tHE Western Law Journal. 


GentLemMeEN: I read not long since, in one of the recent numbers 
of your valuable Journal, a speech of Charles Anderson, of Mont- 
gomery county, delivered before the Senate of Ohio, on the subject 
of the boundary line of Ohio on the Ohio river, in which the claim of 
Virginia to the country north west of the Ohio, prior to her cession of 
it to the United States, is insisted upon as valid, and is very well ar- 
gued. One of the grounds on which he maintains the right of Vir- 
ginia is, that she acquired title to the Territory by conquest, during 
the war of the Revolution. Ihave recently scen this claim of title 
by conquest advanced in other quarters, but as yet have met with no 
response to it. There is, therefore, some danger, that if left without 
question or investigation, it may grow up into a received opinion, as 
has been the case with the claim set up by Virginia,and a thousand 
times repeated without contradiction, that she had title to the Western 
country by virtue of the charter of James the First to the London 
Company, in the year 1609, and now commonly called the Virginia 
charter. I therefore propose to discuss this topic as briefly as I can, 
and at the same time make the objections, that exist in my mind, 
against this ground of claim, distinct and intelligible. 

The expedition of Colonel (afterwards General) George Rogers 
Clarke, in which he surprized and captured the British posts of Kas- 
kaskia, Kahokia, and St. Vincennes, was conducted by him in the 
spring and summer of the year 1778. It ought not to be forgotten, 
that the controversy about the right to the Western Territory was not 
settled for more than five years after that time; that during all that in- 
terval of time, it deeply agitated the public mind, more deeply than 
any other national question, save and except the war of the Revolu- 
tion itself; that it brought to its investigation the best intellect of the 
country; that it repeatedly and almost constantly found its way into 
the Congress of the Confederation, and into the State Legislatures; 
that in Congress, the care of the claims of Virginia to the Territory 
was in the hands of men of distinguished eminence, of whom Mr. 
Madison was one, and who, as it appears by his published papers, re- 
mained in that body for a long time for the sole purpose of bringing 
this dangerous controversy to an amicable settlement, and resigned his 
seat as soon as this was accomplished; and out of Congress, of such 
men as Jefferson, (who a part of the time was Governor of Virginia,) 
Edmund Randolph, and Pendleton, who gave to Virginia their power- 
ful aid in support of her claims. 

In all the Legislative proceedings of Virginia, of the Congress of 
the Confederation, of the several States that took part in the contro- 
versy—in the published correspondence of Jefferson, Madison, and 
others, so far as the same have fallen under my notice, this claim of 
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title by conquest is neither advanced, nor so much as hinted at. It 
should be remembered, that this military expedition was then a recent 
event, fresh in the minds of all men, and attracted much public at- 
tention: and, if the claim of title by conquest was then regarded as 
tenable, it is incredible that Virginia and her public men, who evi- 
dently espoused her cause, should have wholly omitted, for those five 
long years of controversy, to bring it forward and press it upon the 
country. The fact that they did not do so, raises a strong, if not con- 
clusive presumption, against this ground of claim. A little reflection, 
and a slight attention to the events of that day, will satisfy the mind 
why this claim was not set up. Let it be remembered, that the war 
of the Revolution was not the war of Virginia, or of Massachusetts, 
but the war of the thirteen United States, in their confederated char- 
acter; that it was carried on in the name of all, as common confede- 
rates; that, so far as the war was concerned, no State could do any 
thing inconsistent with its duties to the other States, collectively or 
individually, or that would impair the rights of another State; that, if 
one State couid set on foot military enterprizes, and wage war for 
the acquisition of territory by conquest, and subject the territory thus 
acquired to its own dominion and jurisdiction, every other State could 
rightfully do the same thing; the ambition, the interests, the designs, 
the enterprizes of one State, would not only have come in collision 
with another, and soon brought the confederacy to a dissolution, but 
it would have been the direct interest of each State to withdraw its 
aid from the common cause, and seek its own advancement by con- 
quests obtained by its own efforts, The very foundation principle, 
then, of the union of the States, would seem to forbid that any one State 
should carry on war and make conquests for itself. It ought also to 
be remembered, that before that expedition was set on foot, other 
States under the confederacy had laid claim to the Western Territory ; 
and if Virginia had avowed the intention of acquiring by conquest, 
and thus appropriating to herself alone, that which was in dispute, 
the expedition, instead of receiving the countenance and good wishes 
of the whole country, would undoubtedly have met with a protest from 
some or all of the antagonist claimants. 

Again, two years prior to this expedition, Virginia, at the adoption 
of her Constitution, had embraced within the limits of the State, the 
whole country beyond the Ohio River, as far as the Mississippi, and 
expressly based her right to do so upon the charter of 1609. This 
charter was the foundation on which she rested; it was by and through 
it that she claimed the country as within the territory of Virginia. 
When a State or nation expels an enemy from its territory, or cap- 
tures him there, that is one thing—it thereby simply obtains posses- 
sion of what before belonged to it; but when it makes conquest of 
the territory of an enemy, that is quite another thing. This last is an 
acquisition of territory; and they are two things so distinct, that they 
cannot be easily confounded. Now, if Virginia intended this expe- 
dition for conquest, it carried with it an implied admission that the 
country was not hers, but belonged to another; it was in fact an 
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abandonment of that claim of title which she had solemnly asserted 
in her Constitution. To conquer what already belongs to a State or 
nation, is an absurdity in terms, 

Upon which of these grounds, then, did Virginia, at the time of 
this transaction, place this military expedition? That on which she 
placed it then, will be conclusive upon her now, and forever hereafter, 
In Butler’s History of Kentucky, a detailed and full account is given 
of the causes and motives that brought about this expedition; and 
they were such as to be in no way inconsistent with the duties, ob- 
ligations, and good faith of Virginia, as a member of the confederacy, 
According to Butler’s account, it appears that some time before this 
expedition was set on foot, information reached Kentucky that the 
British commandant of the posts of Kaskaskia, Kahokia, and St. Vin- 
cennes, had brought into the British interest the Indians, who inhab- 
ited that district of country, and that he was preparing, with a com- 
bined force of British and Indians, to invade Kentucky, whose infant 
settlements were then feeble, scattered, and in no condition to resist 
such an attack. In this crisis, it was thought by the Kentuckians, to 
be better, if possible, to ward off this blow, by carrying the war into 
the enemy’s country, than to meet the shock of an invasion, and ex- 
pose their homes and firesides to the horrors of Indian barbarity. Ac- 
cordingly Clarke was despatched to Virginia, to solicit aid to carry 
out an enterprize, which the Kentucky settlements were not able alone 
to undertake, He succeeded in bringing into his views the authorities 
of that State, who authorized him to raise a regiment for the expe- 
dition, the command of which was given to him. The sole object of 
this enterprize seems to have been, to give present protection and fu- 
ture security to our Western settlements. By the capture of those 
posts, both these objects were secured. Kaskaskia, at that time, was 
a considerable town, containing two hundred and fifty houses, and the 
other posts, which were also old French settlements, had some popu- 
lation. It was therefore necessary to provide for the government of 
these people. In this state of things, the Legislature of Virginia, in 
the autumn of the same year (Oct. 1778) in which these posts were 
reduced, passed an act for their temporary government, which was to 
continue in force for one year only, The act is introduced by a pre- 
amble, which is conclusive as to the views Virginia then entertained 
of the character of this military expedition. The preamble com- 
mences in these words, viz.: Whereas, by a successful expedition 
carried on by the Virginia militia, on the Western side of the Ohio 
river, several of the British posts, within the territory of this Common- 
wealth, in the country adjacent to the river Mississippi, have been re- 
duced, and the inhabitants have acknowledged themselves citizens 
thereof,” &c. Sce Henry’s Virginia Statutes, 9 vol. 552. 

Instead of the conquest of a country, not before belonging to Vir- 
ginia, it is here declared to have been an expedition, carried on 
“within the territory of the Commonwealth,” and was therefore no 
more an acquisition of territory by conquest, than was the capture of 
Cornwallis at Yorktown; nor could the Legislature of Virginia take 
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any such ground, without repudiating that part of her Constitution 
which prescribed the boundaries of the State, and declared the source 
whence she derived title to her territory. 

But, for the sake of the argument, I will now suppose that con- 
quest was the object of Clarke’s expedition, and that Virginia did at 
the time claim to have thus acquired title to the Western Territory. 
Title by conquest must necessarily be limited by the extent of the 
country conquered. These questions then, present themselves at the 
outset: How much, and what country did Virginia conquer? Did 
she conquer that district of country which lies on the Ohio river, in 
the State of Ohio? To answer these questions, we must go back to 
the then state of things in the Western country. At the opening of 
the war of the Revolution, and down to the time of Clarke’s expedi- 
tion, the British had military posts at Detroit, St. Vincennes, Kaskas- 
kia, and Kahokia, and may therefore be said to have had the posses- 
sion and command of the line of country between the Mississippi at 
Kaskaskia, and Detroit, including the carrying places between the 
Wabash and the Miami of the Lakes. On the other hand, at the 
opening of the Revolution, and during the whole period of it, the 
Americans had possession of Fort Pitt, which commanded the Ohio 
river, and had settlements on and in: the neighborhood of the river, 
into the very heart of Kentucky, In a word, the Americans had pos- 
session of the whole line of country on the Ohio, while the British 
held at a distance from it, the counterline above described. Clarke’s 
line of march itself shows who had possession of the valley of the 
Ohio at the time of the expedition. He embarked his troops in boats 
on the Monongahela, and descended that river to Fort Pitt, (now Pitts- 
burgh,) and thence descended the Ohio to within about sixty miles of 
its mouth, where he landed his troops, and marched across the country 
to Kaskaskia, ‘The British had neither settlements nor military posts 
any where on the whole line of the Ohio. With these facts in view, 
we are now prepared to answer the question—How much, and what 
country did Clarke conquer? He wrested from the possession of the 
British that midland part of the State of Illinois, which lies between 
Kaskaskia and Kahokia on the Mississippi, and St. Vincennes on the 
Wabash. But he never took from them any part of the State of Ohio, 
much less the country lying in the valley of the Ohio. St. Vincennes 
was the nearest of those posts to the State of Ohio: but between it 
and the State of Ohio, the entire State of Indiana intervenes, If the 
principle be correct, that title by conquest is confined to the limits of 
the country conquered, then, tested by this principle, there is no pre- 
tence for the claim, that Virginia acquired title to the territory of the 
State of Ohio. The preamble to the act above mentioned, shows that 
the Legislature of Virginia, at the time of the transaction, understood 
that the operations of the expedition were confined to the country on 
the Mississippi, and could not, by any assumption or inference, con- 
sistent with the facts, be extended to the State of Ohio. The lan- 
guage of that preamble, as already recited, is—** Whereas, by a suc- 
cessful expedition, carried on by the Virginia militia, on the Western 
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side of the Ohio river, several British posts, within the territory of this 
Commonwealth, in the country adjacent to the Mississippi, had been 
reduced,” &c. The Ohio river formed a part of Clarke’s line of 
march; but the theatre of his operations, and the posts reduced by 
him, were, as here stated by the Virginia Legislature, * in the country 
adjacent to the river Mississippi,” and can therefore have no bearing 
upon the question, from whom the title to the country on the Ohio 
river, in the State of Ohio, was derived. It appears to me, that the 
claim that Virginia acquired title to the State of Ohio, or any part of 
it, by conquest, must be abandoned as wholly untenable. The valid- 
ity of the title, founded on the charter of 1609, was discussed in the 
argument of the case, now held under advisement in the General 
Court of Virginia, commonly called tle Parkersburgh case. 

You are at liberty to make such use of this letter as you may think 
proper. 

lam, with great respect, your obedient servant, 


SAMUEL F. VINTON. 


We proceed, then, to the other ground of the claim set up by Vir- 
ginia, namely, the charter of 1609. This is the question chiefly dis- 
cussed by Mr. Vinton, in his argument in the Parkersburgh case, of 
which a printe¢ copy in pamphlet is now before us.** The only way 
to do justice to this argument would be to copy the whole of it; for 
it is one of the ablest we have ever read, But as it would more than 
fill the present number of the Journal, we must content ourselves with 
abridging and extracting from it, in the best way we can. 

The indictment in this case charged the defendants with feloniously 
carrying certain slaves out of Virginia into Ohio, on the 9th of July, 
1845, without the consent of their owner, and with intent to defraud 
him. The special verdict found, in substance, that the defendants, 
who resided in Ohio, did not cross the river, but received ard aided 
the slaves who had crossed in a canoe, which canoe touched the shore 
on this side, some distance above low water mark, but not so high as 
high water mark, at which point of time and place the defendants 
were seized and carried by Virginians across the river into Virginia: 
and the question was, whether the offence, as defined by the statute 
of Virginia, was committed within the jurisdiction of Virginia. 

Mr. Vinton, at the outset, propounded, without arguing, these very 
puzzling questions: Whether, under the law, as laid down in Prigg 





* Substance of an Argument of Samuel F. Vinton, for the defendants, in the case 
of the Commonwealth of Virginia v. Peter M. Garner and Others, for an alleged ab- 
duction of certain slaves. Delivered before the General Court of Virginia, at its De- 
cember term, 1845. 
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v. Pennsylvania, (16 Peters 539) the Courts of either State could have 
jurisdiction of this offence? Was it not exclusively within the juris- 
diction of the Federal Courts?) And could the States legislate re- 
specting it? Let our readers examine that very remarkable decision, 
and then ponder upon these questions, 

Mr. Vinton also stated another consideraticn, which the inhabitants 
on both sides of the river would do well to keep in perpetual remem- 
brance. We quote his words: 


I shall endeavor to show, that, place the actual boundary where 
you may—at the top of the bank—at the medium stage of the water— 
at low water mark—or the middie of the channel—and Ohio has a 
right to do on the Virginia shore, whatever Virginia has a right to do 
on the Ohio side. When Virginia passed her act of Assembly, in 
December, 1789, to enable the people of Kentucky to form a Con- 
stitution, and become a State, she proposed to Kentucky certain con- 
ditions for her assent, which were to be binding on both parties. One 
of these conditions related to the Ohio river, and proposed that its use 
and navigation along its course, in passing Virginia and Kentucky, 
should be free and common to the citizens of the United States, and 
that the respective jurisdictions of those States should be concurrent with 
the States possessing the opposite shores of the river. This condition was 
assented to by the Convention that formed the Constitution of Ken- 
tucky, and the admission of Kentucky into the Union was an act of 
assent thereto by Congress. And thus validity and effect, according 
to the form prescribed by the Constitution of the United States, were 
given to this compact between the two States, and is binding and 
obligatory on both. That condition or compact is in these words, viz. : 
“The use and navigation of the river Ohio, so far as the territory of 
the proposed State (Kentucky) or the territory which shall remain 
within the limits of this Commonwealth (Virginia) lies thereon, shall 
be free and common to the citizens of the United States, and the re- 
spective jurisdictions of this Commonwealth and the proposed State on 
the river as aforesaid, shall be concurrent only with the States that possess 
the opposite shores of the said river.” [See Henning’s Virginia Statutes, 
13 pr 19, sec. 11.] By every known rule of the interpretation 
of statutes, the word “ river Ohio,” found in this compact, means the 
same identical river, neither more nor less than is meant by “Ohio 
River,” in the act of cession, passed by Virginia six years before. 
And here, permit me to inquire, what is jurisdiction? It is the right 
of dominion—of sovereign command over any place—the right to 
make laws for it, and carry them into execution; and all these rights, 
where there is no convention respecting them, are exclusive of the 


rights of all others. [See Vattel, Book 2, chap. 7, sec. 83-84.] 


To show the bearing of the case of Handly’s Lessee v. Anthony, upon 
the present case, Mr. Vinton said: 


All the parties to that case, both the Court and Bar, assumed, without 
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any historical investigation in the Court below, that Virginia was the 
original proprictor of the country beyond the Ohio river, and that the 
question of boundary was to be decided by the laws of Virginia, and 
by her deed of cession to the United States. The case came up to the 
Supreme Court of the United States, made up on this hypothesis; and 
in that Court its decision was predicated upon the record, as it was 
presented to it. Proceeding on this assumption, it was by a powerful 
analysis of those laws and of the deed of cession, for which Chief 
Justice Marshall was so eminently distinguished, that he came to the 
conclusion that the low water line of the river was the boundary. In 
this way, the case was presented in the best possible aspect for a de- 
cision the most favorable to the claims of Virginia. The erroneous 
assumption on which the precise decision turned, therefore, by no 
means weakens, but in fact strengthens the weight of the authority of 
that case as against the States of Virginia and Kentucky. Having 
assumed that Virginia had the original title to the country beyond the 
Ohio, prior to the deed of cession, the learned Judge proceeds to lay 
down the foundation principle on which the decision rested, in the 
following words, viz.: ‘ Whena great river is the boundary between 
two nations or States, if the original property is in neither, and there 
be no convention respecting it, each holds to the middle of the stream. 
But when, as in this case, one State is the original proprietor, and 
grants the territory on one side only, it retains the river within its own 
domain, and the newly created State extends to the river only. The 
river, however, is the boundary.” 5 Wheat. 379. 

The principle here stated shows clearly that the decision rested 
wholly on the assumption that Virginia was the original proprietor of 
the ceded country, and that if it was erroneous, as I shall endeavor to 
prove it was, then the middle of the river is the boundary. The 
learned counsel for Virginia maintains that the bank of the river, as con- 
tradistinguished from the water edge at low water, is the boundary. 
This distinction between the bank or shore, and the water which com- 
poses the river at that stage which the Court denominates the “ per- 
manent river,” did not escape the attention of the Supreme Court in 
the case on which I am now commenting. Judge Marshall bestowed 
especial care upon it. He begins by citing the language of the deed 
of cession. He says: “She (Virginia) conveys all her right to the 
territory, situate, lying and being to the North West of the river 
Ohio.” And this territory, according to express stipulation, is to be 
laid off into independent States, These States, then, are to have the 
river itself, wherever that may be, for their boundary. This is a natu- 
ral boundary, and in establishing it, Virginia must have had in view 
the convenience of the future population of the country.” 5 Wheat. 379. 
And further on, at page 380, he says: “ Wherever the river is a 
boundary between States, it is the main, the permanent river, which 
constitutes that boundary; and the mind will find itself embarrassed 
with insurmountable difficulties, in attempting to draw any other line 
than the “low water mark.” In the last sentence of the opinion, he 
makes a direct and express distinction between a river and its shore, 
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and says the States beyond the river were to own the shore of 
the river. He says, “the shores of a river border on the the water's 
edge.” 5 Wheat.385. In other words, the one is land, and the other 
water. If therefore you have a boundary by the river, it is a water 
line of division—if by the shore, it is a land boundary, as contradis- 
tinguished from a water line; and in that case, the top of the bank 
would, probably, be the boundary line. In the passages cited, and 
throughout the opirion of the Court, the distinction is kept up be- 
tween the river and its bank—between a water line of boundary and 
a line on dry land. It maintains that the deed of cession granted the 
country “to the North West of the River Ohio.” That is to say, to 
the North West of the permanent water of the river, and not to the 
North West of the river bank, as is now contended for. And as a de- 
duction from this doctrine, he goes on to lay it down, that this low 
water mark is a fixed line of boundary. He uses these words: “ The 
same tract of land cannot be sometimes in Kentucky and sometimes 
in Indiana, according to the rise and fall of the river. It must always 
be in one State or the other.” 5 Wheat. 382. 

But that eminent Judge did not content himself with resting on the 
strict meaning and effect of the words of the deed. He goes further, 
and places his interpretation of it on broad and enlightened views of 
public policy. He remarks, that Virginia provided for the erection 
of independent States in the ceded Territory, and that in fixing their 
boundary, she “must have had in view the convenience of the future 
population of the country.” And on this topic he also adds: “In 
great questions, which concern the boundaries of States, where great 
natural boundaries are established in general terms, with a view to pub- 
lic convenience, and the avoidance of controversy, we think the great 
object, where it can be distinctly perceived, ought not to be defeated 
by those technical perplexities which may sometimes influence con- 
tracts between individuals.” 


Mr. V. then comes to the question of title as claimed by Virginia, 
under the charter of 1609: 


The learned counsel for Virginia founds the title of that State to 
the Territory beyond the Ohio upon the charter of King James the 
First, in the year A. D. 1609, now commonly called “the Virginia 
charter.” This is the same title upon which she rested her claim to 
it, at the period of the American Revolution, and when she compro- 
mised her dispute with the Confederacy. This appears from her act 
of cession of the 20th October, 1783, passed to authorize her dele- 
gates in Congress to convey the country to the United States, and in 
the deed of cession made in conformity to the act on the Ist of March, 
1784. The language of the act of Assembly and of the deed of ces- 
sion being, that they “convey, transfer and assign, and make over to 
the United States in Congress assembted, for the benefit of said States, 
all right, title, and claim as well of soil as jurisdiction, which the said 
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Commonwealth hath to the Territory, within the limits of the Ver- 
ginia Charter, situate, lying and being to the North West of the River _ 
Ohio.” 1 Vol. L. U. S. 474. 

I shall now proceed to.enquire whether the Virginia charter did, in 
fact, furnish a foundation upon which that State could sustain a title 
to the couniry beyond the Ohio, or to any portion of the Territory 
west of the Allegheny mountains. ‘To obtain a right understanding 
of the legal effect of the charter, it is necessary to know what it, in 
fact, was—to whom and under what circumstances it was granted. 
This Virginia charter was not, as the name now given to it, and that 
by which it is called in the act of cession would seem to imply, a 
charter to Virginia, or to the colony of Virginia, or to the people of 
. Virginia; but it was a charter by James in 1609, to a company of 
gentlemen residing principally in and about the city of London, and 
who by that charter were organized into a corporation, under the 
name and style of “ The Treasurer and Company of Adventurers and 
Planters of the City of London, for the first colony of Virginia.” By 
this charter, the King in the first place authorized this company, 
which was anciently called “ The London Company,” with his license 
to purchase and hold “ any manner of lands, tenements, and heredita- 
ments, goods and chattels, within our realm of England, and domin- 
ion of Wales.” He in the next place grants to the corporation, their 
successors and assigns, * all those lands, countries, and territories, situ- 
ate, lying and being in that part of America called Virginia, from the 
point of land called Cape or Point Comfort, all along the sea-coast to 
the Northward two hundred miles, and from the said point of Cape 
Comfort all along the sea-coast to the Southward two hundred miles, 
and all that space and circuit of land, lying from the sea-coast of the 
precinct aforesaid up into the land, throughout from sea to sea West 
and JVorth-West; and also all the islands lying within one hundred 
miles along the coast of both seas of the precinct aforesaid”—to hold 
the same in free and common socage. See Henning’s Virginia Stat. 
l Vol. 88-89; 1 Vol. Hazard’s Coll. 64-65. 

The first thing that strikes us in reference to the question we are 
now making, is, that the fee to the country is vested in the corpora- 
tion, their successors and assigns—and not in the colony or people of 
Virginia. By the words, “ from sea to sea,” the Atlantic and Pacific 
are supposed to be meant. The grant begins by drawing a base line 
of four hundred miles in length along the Atlantic coast, of which 
Point Comfort is the centre, the Northern extreme of which would 
be at or near Cape May,in New Jersey, and the Southern termina- 
tion at or near Cape Fear, in North Carolina. From one of these 
terminations, a line was to be drawn West, and from the other North 
West, back into the land * from sea to sea;” but from which extremity 
the West, and from which the JVorth West line is to run, the grant 
does not specify. If the West line be drawn from the Northern ter- 
mination of the coast line, and the North West from its Southern ter- 
mination at Cape Fear, it would leave the State of Ohio West of and 
beyond the grant; but, as these two lines would come together before 
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reaching the sea, the Virginia construction, and for that reason, I sup- 
pose the correct one, always has been, that the West line must be 
drawn from the Southern termination, on the coast, and the North 
West line from the other extremity of the coast line. Ifthe lines be 
drawn in this way, the West line would strike the Pacific in the Gulf 
of California, some eight degrees of latitude south of the present boun- 
dary line between the United States and Mexico. The other, or North 
West line, would cross into Canada somewhere between Lakes Erie 
and Ontario, and strike the Pacific in the arctic circle, somewhere 
north of Behring’s Straits, embracing a portion of the continent that 
would not make less than forty-five or fifty States of equal extent of 
territory of the present State of Virginia. 


After forcibly commenting upon the utter vagueness and uncertainty 
of the descriptive words of the charter, and the entire ignorance of 
Great Britain respecting the extent of territory which might be claimed 
under it—infinitely more than she ever had any title to—Mr. V. thus 
gives a guietus to this claim under the charter of 1609: 


For the sake of the argument, I will imagine that the charter did, 
in fact, vest in the Corporation, a valid title to all this boundless and 
unknown region. And now, let me enquire, did it remain in force, 
and perpetuate and transmit an unextinguished right to the countries 
down to the date of the deed of cession in 1784? This charter, among 
ether things, provided for a council of thirteen persons, who were to 
hold their sittings in the city of London, in whem was vested the 
power to appoint to, and remove from office, the Governor and all 
other officers of the colony, “ and also to make, ordain and: establish, 
all manner of orders, laws, directions, instructions, forms and cere- 
monies of government and magistracy, fit and necessary for, and con- 
cerning the government of said colony and plantation.” Hazara’s 
Coll. 1 Vol. 67. The charter deprived the colonists of all power or 
voice in their own affairs; and what made it all the worse, they were 
to be governed by this council three thousand miles off, composed of 
men who had no opportunity to see with their own eyes, the bad ef- 
fects of their follies, mistakes,or acts of oppression. As might have 
been expected, matters went on badly with the colony. Complaints 
of abuses of the home Council, of the colonial Governors, and of offi- 
cial oppressions on the colonists, were perpetual. This state of things 
continued for fourteen years, when the King caused a writ of quo 
warranto to be issued against the Corporation for abuse of power. 
At the Trinity Term of the Court of King’s Bench, in 1624, judg- 
ment was rendered against the Corporation, cancelling the patent, 
and ordering the, franchises of the charter to be resumed by the 
Crown. See Chalmers’ Annals, 62. 

Thus ended the charter; and the Crown, by the judgment of the 
Court, became re-invested with the fee of the land granted to the Cor- 
poration. In August of the samc year, the King issued a commission 
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appointing a Governor and eleven Councillors to reside in the colony, 
to whom the government of its affairs was committed. 1 Hazard’s 
Coll. 189. ‘This commission gives a history of the proceedings in the 
guo warranto—the judgment, and the causes for which it was ren- 
dered. Thus Virginia became what is commonly called a Crown 
colony, and so remained down to the date of the American Revolu- 
tion. The King in this matter, appears to have acted with fairness, 
and with a view to the welfare of the people of the colony. He con. 
firmed to them all their property, and all rights to lands, which they 
had purchased of the Corporation. It cannot be denied that the 
King’s Bench had full power to render this judgment; nor was the 
regularity of the proceedings ever called in question, so far as I can 
find. By this judgment, the people of the colony were placed on the 
footing of other subjects of the Crown, and their connexion with the 
Corporation dissolved. The Crown now again held the territory as 
it held it before the charter, and thenceforth sold out, or granted away, 
the vacant lands at its pleasure, If it be urged that the vacation of 
the charter was a high-handed measure—an unjust attack on the 
rights of the colony and its people, and therefore the judgment of the 
Court ought to be disregarded, and treated as a nullity, and the char- 
ter held to be in full force, the judgment to the contrary notwithstand- 
ing—the answer is, that the legislative and public proceedings of Vir- 
ginia prove the very reverse of this. It was natural that the corpora- 
tors—the men who had been thus deprived of their property—should 
endeavor to get it back, and to obtain a renewal of their charter, on 
which they had expended much money. They, as it appears, made 
the attempt; but it was strenuously and successfully resisted by the 
people of the colony. About fifteen or sixteen years after the disso- 
Jution of the Corporation, the Governor and Council of Virginia sent 
an inhabitant of the colony to England, of the name of Landis, on 
some public business. Instead of attending to the mission on which 
they sent him, he exhibited a petition to the House of Commons, pray 
ing for a restoration of the letters patent of incorporation to the late 
London Company, He was probably invited to this by the old mem- 
bers of the Corporation, who lived in London. When news of this 
proceeding came to Virginia, the Grand Assembly, as their General 
Assembly was then called, took the matter in hand. According to 
their statement, they hada great and solemn debate on this subject, 
which resulted in passing an act, prefaced by a preamble, or dodaier 
dion, (as they call it,) setting forth their reasons for — it. They 
commence by avering that Landis had mistook the business on which 
they sent him—that he had no authority from them to present the 
petition, ‘They proceed to expatiate in strong and eloquent language, 
on the intolerable abuses of the old Corporation, and on their com- 
parative happiness and prosperity under their new government. They 
deny that they or the people of the colony ever desired or sought 
after a restoration of the Corporation; and they say that “ the old 
Corporation cannot by any possibility be again introduced without 
absolute ruin and the dissolution of the colony.” And finally, to sum 
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up the whole, they “declare and testify to the world, that they will 
never admit the restoring of said Company,” saving, however, to them- 
selves, a most faithful and loyal obedience to his sacred Majesty, their 
dread sovereign.” 


And now that Virginia had become a Royal, in place of a Charter 
colony—now that her limits, if not her very existence, had become 
subject to the pleasure of the Crown—how did she, and how did Great 
Britain, regard her territorial limits? And first, how did she? Mr. 
V. says: 


In 1632, only eight years after Virginia became a Royal colony, 
Charles First granted Maryland to Lord Baltimore. In 1662, Charles 
Second granted Carolina to Clarendon, Carteret, and others, and in 
1680 he granted Pennsylvania to William Penn. All of these were 
within the limits of the old charter. I will now direct your Honors’ 
attention to an item of history, to show how this matter of the ex- 
tent of the province, was understood here in Virginia in those times. 

In the year 1670, the Lords Commissioners of Foreign Plantations, 
sent out from England a series of inquiries respecting Virginia, ad- 
dressed to Sir William Berkeley, who was the Governor of the colony, 
and had been for thirty years, except a short interval in Cromwell’s 
time, and who, consequently, must have known better than any other 
man, what were the limits and extent of the government over which 
he had so long presided. 

Judge Marshall, in his history,says of Sir William Berkeley, that 
“he was highly respectable for his rank and abilities. He was still 
more distinguished by his integrity, by the mildness of his temper, and 
the gentleness of his manners.” They were answered by him the 
next year. These enquiries, with their answers, will be found in the 
2 Vol. of Henning’s Virginia Statutes, page 511 to 517. Mr. Henning 
prefaces them with the remark, that “a more correct statistical ac- 
count of Virginia, at that period, cannot perhaps any where be found, 
The answers appear to have been given with great candor, and were 
from a man well versed in every thing relating to the country, having 
been for many years Governor.” 

To the question’ “ What are the boundaries and contents of the 
land within your government,” he answers: “ As for the boundaries of 
our land, it was once great, ten degrees in latitude; but now it has 
pleased his Majesty to confine us to half a degree. Knowingly, I 
speak this: pray God it may be for his Majesty’s service, but I much 
fear the contrary.” 

Mr. Henning, in a note to his answer, says, that the half degree of 
latitude must refer to the Eastern boundary, on the sea shore. In this 
he is doubtless correct, as before that time (1671) the Carolinas had 
been granted on the South, and Maryland on the North, both taken 
out of the old charter limits. 
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Question. * What rivers, harbors, or roads are there in and about 
your government, and of what depth and soundings are they?” 

Answer. “Rivers we have four, all able safely and severally to bear 
and harbor a thousand ships of the greatest burthen.” And for the 
names of these four rivers, he refers to his answer to a preceding ques- 
tion, which was—“ What castles and ports are within your govern- 
ment, and how situated?” 

Answer. “ There are five ports in the country, two in James river, 
and one in the three other rivers, in York, Rappahannock and Poto- 
mac.” 

Put these several questions together, and they amount to this, that 
Virginia, for her Eastern boundary along the sea shore, had half a 
degree of latitude; that in the interior, she embraced the country 
drained by the James, York, Rappahannock and Potomac rivers. It 
is a perfectly plain and well defined general description of that part 
of the present State of Virginia which is situated to the East of the 
Allegheny mountains. This was the Virginia of that day, as appears 
by the answer of the man, who for near thirty years had been its Gov- 
ernor—an answer, not casually, carelessly, or incidentally given, but 
officially and directly, with care and deliberation, for the informa- 
tion of that department of the home government, which had charge 
over the colonies. Its correctness, cannot be doubted. When en- 
quired of “ what rivers there are in and about his government,” does 
he name the Ohio as one of them, or any of its great tributaries flow- 
ing into it from the East, such as the Monongahela, Kanawha, Ken- 
tucky, or Tennessee? He knew nothing about them, and if he did, 
then it is plain he did not regard them as being within his govern- 
ment. There is another omission in these answers, that shows that it 
was not then understood, as is now contended, that the new govern- 
ment embraced all the country within the limits of the Virginia char- 
ter. Pennsylvania was within its limits. ‘These answers were given 
nine years before the grant to William Penn. The fact that he does 
not name the Delaware or Susquehanna among the rivers in his gov- 
ernment, proves very clearly that he did not regard that country as 
part of the then Virginia, Those rivers and their location were well 
known in 1671. And if the new government was understood to em- 
brace all the old charter limits, would he not have regarded all of the 
territory as within his government, and as still being a part of Vir- 
ginia, which had not been granted away to Lord Baltimore in that 
quarter? And if so, would he have forgotten to name the rivers in 
Pennsylvania in his answer? Judge Marshall states, that in 1622, two 
years before the colony of Virginia was put into Royal commission, 
the settlements had extended along the banks of the James, York, 
Rappahannock, and even as far as the Potomac. It is very plain that 
Governor Berkeley regarded the Virginia settlements on the coast, 
and the country drained by the rivers flowing through the settlements, 
as embracing his government, and the whole of it. 


And how did Great Britain regard this matter of limits?’ The an- 
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swer to this question will bring us down to the era of our Indepen- 
dence. Mr. V. says: 


But a new state of things was now shortly to arise: the curtain, 
which had so long hid in darkness the magnificent Valley of the Mis- 
sissippi and its tributaries, was soon to be drawn aside, and Jay it open 
to the view of the world. Discoveries were now about to be made, 
which formed the basis of one of the grandest political conceptions of 
that century, and gave rise to some of the greatest events of the next. 
Two years after Governor Berkeley gave this information to the home 
government, the French, whose settlement at Quebec was coeval with 
that of the English at Jamestown, penetrated through the great Lakes, 
and passing over the country from Lake Michigan, through the Fox 
and Wisconsin rivers, entered the Mississippi, descended a thousand 
miles, and returned again into the Lakes through the Illinois river. 
The report of Joliet,a Missionary, who with a party of men, had per- 
formed this expedition, excited the enterprize of La Salle,a French 
officer, who explored the Valley of the Mississippi, and in 1638 
founded Kahokia, Kaskaskia, and some other villages, and, returning 
to France, laid before the French Cabinet a scheme of forming an es- 
tablishment at the mouth of the Mississippi, and by a connected chain 
of settlements and military posts, to draw a cordon around the English 
colonies, which had no where penetrated beyond the Allegheny moun- 
tains. The King of France entered into the views of La Salle, and 
took immediate measures to carry them into execution. This project 
was viewed for a long time by the English with little concern, and as 
little more than a wild chimera; but the French steadily pursued it 
for a half century or more, till they had possessed themselves of all 
the commanding points on the waters of the Mississippi and St. Law- 
rence, with a connected chain of settlements from the Gulf of the St. 
Lawrence to the Gulf of Mexico. It was then that the English 
awoke to a conviction of the reality that*their neighbors had laid the 
foundation of one of the most magnificent empires the world had ever 
seen, and which in time would overshadow, if it did not destroy the 
power of Britain on this continent. But at that period the English 
had vastly the advantage of the French in the number of their colo- 
nial population. No sooner were the English sensible of their dan- 
ger, than disputes began to arise between them and the French about 
their boundaries, and especially about their respective rights to the 
great Valley beyond the Allegheny mountains. 

The French claimed the country beyond the mountains as the first 
explorers and first permanent occupiers of it. The British rested 
their claim on the ground that they were the first explorers and first 
permanent occupiers of the Atlantic coast, and that all the interior from 
sea to sea, was but an appendage to that coast. Judge Marshall, in his 
history, has stated the claims of the two parties in these words: 
“ While Great Britain claimed an indefinite extent to the West, in con- 
sequence of her possession of the sea coast, and as appurtenant thereto, 
France insisted on confining her to the Eastern side of the Apalachian 
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or Allegheny mountains, and claimed the whole countries, whose wa- 
ters run into the Mississippi, in virtue of her right as the first discov- 
erer of that river. The delighiful region between the summit of 
those mountains and the Mississippi, was the object for which these 
powerful nations contended; and it soon became apparent that the 
sword alone could decide the contest.” 1 Vol. Marsh. 352. It: was so 
decided. The capture of Quebec—the destruction thereby of the seat 
of the French power—the cession by France to England of Canada, 
and of the whole Eastern Valley of the Mississippi, with a small reser- 
vation near its mouth, are great events with which all are familiar, 
Thus Great Britain, in 1763, acquired title to the country beyond the 
mountains by treaty of cession. I hold that that cession was the be- 
ginning and foundation of her title; for the chapter of the law of na- 
tions, to which I have already called the attention of the Court, point- 
ing out and prescribing the mode in which nations may acquire title 
to vacant and unoccupied territory, shows that the French had com- 
plied with all the conditions that law imposes, while England had 
complied with none of them. She had neither discovered nor occu- 
pied the country in dispute, or any part of it. That law also shows, 
_ that the claim of England, that her possession of the Atlantic coast in 

this part of America carried with it, as appurtenant to it, the whole in- 
terior of the continent, or any part of it, beyond the sources of the 
rivers which discharge themselves into the sea on that coast, was not 
even a respectable pretence of title. The title of France was the same 
with that by which the United States now claim the Valley of the 
Columbia river, with this difference in favor of France, that from the 
time when she first planted a colony on the waters of the Mississippi, 
she maintained uninterrupted possession of the country for near three . 
quarters of acentury. Ohio holds, what in respect to Oregon is now 
the American side of the question. Stoddard, in his history of Lou- 
isiana, says, that prior to the time of the cession to England, the whole 
territory, on both sides of the Mississippi, situated between the Lakes 
and the Gulf of Mexico,and between the Mexican and Allegheny 
mountains, went under the general name of Louisiana: that part of it 
ceded to the English lost its name. (Page 71.) Assuming, then, that 
England by that cession for the first time acquired a valid title to the 
Valley of the Ohio, the question presents itself, did the Crown attach 
itto Virginia? This it had an undoubted right to do or not, at its 
pleasure: for it is idle to say that the colony had any power or control 
over the King in this matter, From the time Sir William Berkeley, 
in 1671, gave the answers already spoken of, down to the treaty of 
cession by France, in 1763, no alteration, that I can find, was made 
by the Crown, or by its authority, in the limits of Virginia, unless 
the grant of Pennsylvania to William Penn, in 1680, be regarded as 
such. This brings us down to within thirteen years of the Declara- 
tion of American Independence, Let us now see what was done with 
the ceded territory by the Crown during that interval. The treaty of 
cession by France bears date on the 10th of February, 1763. On the 
10th of October of that year, the King of England issued a royal 
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proclamation, which has a most material bearing on this question. It 
commences by reciting, that by the late treaty with France, the Crown 
had secured valuable and extensive acquisitions of territory in Amer- 
ica, and proceeds to make known that Jetters patent had been issued 
for the establishment within the countries ceded to the Crown, 
of “four distinct and separate governments, styled and called by 
the names of Quebec, East Florida, West Florida, and Grenada.” 
It then marks out the boundaries of these governments, after which 
it goes on to annex certain new districts of country to the prov- 
inces of Newfoundland, Nova Scotia, and Georgia; but the country 
between the Alleghenies and the Mississippi, is not included in any 
of these. Having thus disposed of his newly acquired dominions, 
except the country beyond the mountains, he proceeds to make a 
disposition of that. He says that it is just and reasonable, and es- 
sential to his own interest, that the tribes of Indians with whom he 
was connected, and who live under his protection, should not be mo- 
lested or disturbed in the possession of such parts of his dominions 
and territories as had been reserved to them for their hunting grounds; 
wherefore he forbids all Governors of any of his colonies to make 
grants for any of his lands, ‘beyond the heads or sources of any of the 
rivers which fall into the Atlantic from the West or North West” And 
having thus prohibited all grants of Jands beyond the heads of the 
Atlantic rivers, he proceeds further, in these words: “ And we do 
further declare it to be our royal will and pieasure, for the present as 
aforesaid, to reserve under our sovereignty, protection and dominion, for 
the use of said Indians, all the land and territories lying to the Westward o 
the sources of the rivers whick fall into the sea from the West and Nort 
West as aforesaid. And we do strictly forbid, on pain of our displeas- 
ure, all our loving subjects from making any purchases or settlements 
whatever, or taking possession of any of the lands abeve reserved, 
without our especial leave and license for that purpose first obtained. 
And we do further strictly enjoin and require all persons whatever, 
who have either wilfully or inadvertently setiled themselves upon any 
lands, which, not having been ceded to, or purchased by us, are still 
reserved to the said Indians as aforesaid, forthwith to remove themselves 
from such settlements.” See 1 Vol. L. U. S. 446. 

The government, at home, well knew from the history of the past, 
that if the country beyond the mountains, which was then inhabited 
by powerful and warlike tribes, was included in any of the colonial 
governments, encroachments would be made upon them by the people, 
which would be the signal for new Indian wars. For the security, 
therefore, of his colonies, as well as because it was “ just and reason~ 
able” that they should have a country for their hunting grounds free 
from molestation, he thought proper not to make a province beyond 
the mountains, nor to attach it to any colony, but “ to reserve it under 
his own sovereignty, protection and dominion, for the use of the Indians.” 
And to carry his intentions more effectually into execution, and to” 
mark more emphatically his determination, that this country, so re- 
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served and set apart, should not form a part of, or be under any colo- 
nial government, he orders all settlers beyond the mountains forth- 
with to retire from the reserved territory. It is not possible for lan- 
guage to be stronger, or the intention of the Crown to be more dis- 
tinctly stated. If,in fact, the country beyond the mountains was in- 
cluded in the colony of Virginia, by the royal commission of 1624, 
as is now contended, or if it had been included in it at any subse- 
quent time, it cannot be doubted it was now severed from the province 
by this proclamation, and the province itself confined to the sources of 
its Atlantic rivers—that is to say, to the Allegheny mountains. The 
right of the Crown to do this, as has been already shown, was unques- 
tionable. This proclamation, then, fixes the limits of the colony of 
Virginia precisely where, and as they were, nearly a hundred years 
before, when Sir William Berkeley gave his answers on this subject, 
and precisely where they ever were under the royal government, so 
far as I can find. It follows as a necessary consequence from this proc- 
lamation, that if the General Assembly of Virginia, either with or 
without the royal sanction or confirmation, had, prior to that time, ex- 
tended the lines of any county over the limits of the reserved coun- 
try, or if they, or the chief executive officer of the colonies, had made 
or promised any unauthorized and unconfirmed grants of land, within 
the reservation, all such acts of Assembly, and all such grants, were, b 

virtue of this proclamation, effectually put out of existence and aie 
And if any act of Assembly of Virginia, to extend the limits of any 
county in the reserved territory, were passed after the date of the proc- 
lamation, or if any grant of land within the reservation was made by 
the Governor or Assembly without the special license of the Crown, 
all such acts and grants were not only nullities, but in direct and open 
violation of the positive and emphatic prohibitions of the proclama- 
tion, and could not lay any legal foundation for a claim of title to the 
territory after the separation of the colonies from the Crown. They 
were as nugatory as would be an act of the now Territorial Legislature 
or Governor of Iowa, to extend the limits of its counties into Oregon, 
or to grant lands there, without authority of Congress. I can per- 
ceive no difference hetween the two cases. We must not therefore 
lose sight of the fact, that during the whole time of the royal gov- 
ernment, the question is, what did the Crown do, or authorize? Not 
what unauthorized Assemblies, officers, or persons did. And now, per- 
mit me to enquire, did the Crown, after this proclamation, ever attach 
the country reserved for the Indians under his own dominion, or any 
part of it, to the colony of Virginia? If it did, I have not been so 
fortunate as to find the evidence of the fact. So far from doing 
that, a few years after the date of this proclamation, and just before 
the breaking out of the American Revolution, the Crown had it in 
contemplation to establish a new province in that part of the reserved 
territory which lies between the Allegheny mountains and the river 
Ohio, and north of the mouth of the Scioto river, embracing the whole 
of the present Western Virginia, and a part of the now State of Ken- 
tucky. In 1769, negotiations for the establishment of this colony, 
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were opened with the Crown, by Thomas Walpole, and a number of 
associates, residing both in England and America, and were prose- 
cuted till the terms of the grant had passed the King’s Council, and 
the charter for the colony had been prepared and was complete, ex- 
cept to affix the royal seals to the letters patent, when the whole bu- 
siness was supended by the breaking out of our Revolutionary dis- 
turbances. See Jour. of Cong. May Ist, 1782, 4 Vol. 23. 

During the pendency of these negotiations, notice of them was given 
to the Virginia authorities, in a letter from Lord Hillsborough, then 
Secretary of State of Great Britain, dated July 31st, 1770. That 
letter, as appears by the answer, was laid before the Council of Vir- 
ginia, and answered by President Nelson on the 18th of October of 
that year. The following are extracts from the answer of the Presi- 
dent and Council: 

“ On the evening of the day your Lordships’ letter to the Governor 
was delivered to me, as it contains matters of great variety and im- 
portance, it was read in Council, and, together with the several’ papers 
enclosed, it hath been maturely considered; and I now trouble your 
Lordships with their, as well as my own opinion upon the subject of 
them.” “We do do not presume to say to whom our gracious Sove- 
reign shall grant his vacant lands, nor do I set myself up as an oppo- 
nent to Mr. Walpole and his associates.” * ? . e 

“ With respect to the establishment of a new colony, on the back of 
Virginia, it is a subject of too great political importance for me to 
presume to give an opinionupon. However, permit me, my Lord, to 
observe, that when that part of the country shall become sufficiently 
populated, it may be a wise and prudent measure.” See Papers of 
Cong. in State Dep. Nos. 30-77, and 5 Vol. Rep. Committee, 2d Session 
27 Cong. No. 1063, page 55. 

This letter of the President and Council of Virginia, the result of 
their joint deliberations, seems to prove conclusively that no doubt ex- 
isted at that time in regard to the boundary of Virginia. No objec- 
tion is made that the country about to be erected into a province, was 
a part of the colony of Virginia, or that it would circumscribe it within 
too narrow limits. On the contrary, it is spoken of, not as a country 
within, but as the country on the back of Virginia. Mr. Madison, in 
a letter to Mr. Jefferson, in 1782, says that this letter will be used in 
Congress to prove that Virginia had no territory beyond the moun- 
tains. Sce 1 Vol. Madison’s Papers, page 119. As already stated, I 
cannot find, that by any act of the Crown, the Western boundary of 
Virginia was ever, during the existence of the colonial government, 
extended beyond the limits prescribed to it by the proclamation of 
1763. And this brings me to the period of the American Revolu- 
tion. 


The rest of Mr. V.’s argument is devoted to the legislative history 
of the question. Our limits will not permit us to make further ex- 
tracts: and we regret this the less, because it is that part of the sub- 
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ject with which all our readers are most familiar. Sutflice it then to 
say, that although Virginia, in her first Constitution of 1776, did as- 
sert a claim to this territory, yet, during all the negotiations and inves- 
tigations which preceded her cession, she did not once specifically 
exhibit the grounds of her titlhe—that one at least of the Committees 
of Congress, to whom the matter was referred, considered the title of 
New York to be superior to that of Virginia, and for that reason. chiefly, 
Congress steadily refused to guarantee to Virginia her title south of the 
Ohio, so strenuously insisted upon by her as a condition of her proposed 
cession, and finally, that after the cession was made, the Ordinance of 
1787, for the government of the territory so ceded, in that clause which 
declares “ the navigable waters leading into the Mississippi” to be“ com- 
mon highways, and forever free,” &c., was manifestly intended to in- 
clude the Ohio, as the principal river coming within that description, 
and therefore no longer, if ever, the property of Virginia. 





Supreme Court, Vermont, Windsor county, July Term, 1846. 


Exuras Tuomas v. Epmunp S. Haypen anp Orners. 
{From tHe Law Reporter, Nov. 1846.} 


A tender, if made to the person, issufficient, if made at any time in season to count 
the money, or examine the goods tendered, before twelve o’clock at night. In an 
action grounded upon a claim of forfeiture, and brought to recover possession of 
premises, it is not necessary that the money should be brought into Court. The 
receipt of rent for a subsequent year, is a waiver of all claim of forfeiture, based 
upon the non-payment of the rent for a previous year, and is an acknowledgment _ 
of the tenancy. 


Esectment fora brick-yard. Plea, the general issue. On trial the 
plaintiff proved his title to the premises, and the defendants claimed 
title under a lease from the plaintiff, which had passed by assignment 
to the defendant, Hayden. An annual rent of $50 was reserved in 
the lease. In 1840, Hayden paid the rent, which had accrued for 
the year ending October 23, 1840, for which the plaintiff executed a 
receipt. It did not appear that the rent which became due Oct. 23, 
1837, had ever been paid. Oct. 23, 1841, Hayden tendered to the 
plaintiff, at his dwelling-house, between nine and ten o’clock in the 
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evening, the year’s rent, which became due that day. This the plain- 
tiff refused to receive for that purpose; but he offered to receive it in 
payment of the rent which became due in 1837; but to this Hayden 
did not accede, but took the money away with him. The money 
tendered was not brought into Court. The Court below charged the 
jury, that, if the $50 was tendered as proved, still, if the tender was 
not made till after candle lighting, the plaintiff was entitled to recover. 
Verdict for plaintiff; Exceptions by defendants. 


Tracy and Converse for the plaintiff; E. Hurcutson for the de- 
fendants. 


The Court, per Kextoce, J., held, that the authorities cited in sup- 
port of the charge of the Court below, were applicable to contracts, 
where a time and place is fixed for performance, and the tender is 
made in the absence of the party who has a claim to the performance; 
but that a tender, if made to the person, was sufficient, if made at any 
time in season to count the money, or examine the goods tendered, as 
the case might be, before twelve o’clock at night; that the Court, upon 
this point, acceded to the doctrine laid down in the case of Startup v. 
Macdonald, 6 Man. & Gr. 46 E. C. L. 593; that, inasmuch as this ac- 
tion was grounded upon a claim of forfeiture, and was brought to re- 
cover the possession of the premises, it was not necessary that the 
money should be brought into Court—citing McDaniels v. Reed, et al. 
17 Vt. 674; and that, for the purposes of this action, the receipt of 
the rent which accrued subsequent to 1837, was an acknowledgment 
of the existence of the tenancy, and a waiver of all claim of forfeiture 
based upon the non-payment of the rent which had accrued in 1837. 

Judgment reversed. 


Cuaries Epmunps v. Gurpon H. Smiru. 


Sale of chattels; admissions of vendor, after sale and delivery, cannot affect the title 
of vendee; acts of the parties admitted in evidence; possession of vendor, after 
alleged sale, admissible as evidence tending to prove fraud in fact. 


Trover for astage-coach, The plaintiff claimed title by virtue of 
an assignment of the property by one Leland, to himself, in trust, for 
the benefit of the creditors of Leland. The defendant justified the 
taking the property, as deputy sheriff, by virtue of a writ of attach- 
ment against Leland. 
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Srovenron & Persons and Tracy & Converss, for plaintiff; J. 
Cotxamer and N. Ricwarpson, for the defendant. 


The Court, per Bennert, J., held, that a statement in the bill of 
exceptions, that there was proof of the execution of a release, im- 
ports that there was evidence of the signing, sealing and delivery; that 
the naked declarations of a vendor, made after sale and delivery, are 
inadmissible as evidence against the vendee,—and that the same rule 
applies to the case of an assignment; and that evidence that the as- 
signor, Leland, was in possession after the assignment of the property 
sued for, and of a part of the other property assigned, apparently 
managing it as his own, and that he sold one article, was admissible, 
as tending to show the intentions of the parties,—the Court saying, 
that if the vendor of several articles, sold at the same time, is subse- 
quently in possession of any one of the articles, though it be not the 
particular article in question in the suit, that fact is competent evi- 
dence, as tending to prove fraud in fact. 


Judgment reversed. 





Supreme Court of Ohio, Morgan county, Nov. Term, 1846. 
Onto, ror use or B. & S., v. Fours, er ax, 


The statute of limitations of one year is a bar to all actions against a sheriff for mal- 
feasance in office: and where the action is in form debt, and founded upon the 
official bond, if the breach relied upon isin fact a malfeasance in office, the statute 


of one year applies. 

Error to the Common Pleas.: It was an action on the official bond 
of a sheriff, dated in 1833. 

The breach alleged is, that the sheriff, having in his hands an exe- 
cution against one Stones, in favor of B. & S., levied upon certain 
personal chattels, which he left in Stones’ possession, by means whereof 
they were lost and squandered, and the debt of the said B. & S. 
thereby lost. | 

Plea—action did not accrue within one year—general demurrer, 
which was overruled in the Common Pleas. 


Brrcnarp, J., delivered the opinion of the Court—holding that the 
true construction of the statute of limitations would sustain the plea. 
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The third clause of the first section of the statute, bars debt upon a 
specialty in fifteen years; the sixth clause of the same section bars 
actions against officers for malfeasance in office in one year. This 
action in form, is debt, and in favor of the State of Ohio; but in sub- 
stance, it is against a sheriff for malfeasance in office, and in favor of 
B. & S. It is to be noticed, that this part of the sixth clause specifies 
no form of action, and in this particular departs from the other pro- 
visions of the same statute, each of which enumerates a distinct form 
of action, and bars iteo nomine. The learned Judge therefore thought 
that the Court were at liberty to apply the bar of one year to all ac- 
tions against a sheriff, which were substantially for malfeasance in 
office, without regard to the form of the action. 

The office of sheriff under our Constitution, is limited to two years; 
and it would not seem consistent with justice, if a sheriff should be 
called upon thirteen or fourteen years after the expiration of his term 
of office, to account for alleged acts of malfeasance. 

Judgment affirmed. 





Court of Queen’s Bench: Easter Term, 1846. 


Bopiry v. Reynoxps. 
[From tue Law Journat Rezporrs.] 


TROVER—SPECIAL DAMAGE. 


Special damage may be recovered in trover, if laid in the declaration. 


Trover for carpenter’s tools. The declaration alleged special dam- 
age in the following terms: ‘ By means whereof the plaintiff was pre- 
vented working at his trade of a carpenter, for a long time, to wit, 
é&c., the said goods and chattels being the working tools and imple- 
ments of trade of the plaintiff, and was and is by means of the premises 
greatly impoverished,” &c. 

Plea—Not guilty. 

At the trial, before Lord Denman, C. J., at the London Sittings, 
after Hilary Term last, the plaintiff had a verdict for £20, £10 being 
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given by the jury as the value of the goods, and £10 for the damage 
sustained by the plaintiff by the detention of them. 

Auten, Serj., (April 17) moved for a rule to show cause why there 
should not be a new trial, or why the damages should not be reduced 
to £10, on the ground that the damages in an action of trever must 
be limited to the value of the things taken, and that no special dam- 
age is, in such case, recoverable. He referred to the observation: of 
Tindal, C. J., in Moon v. Raphael, 2 Bing. N. C. 310; s. c. 5 Law J. 
Rep. (n. s.) C. P. 46. 

[Parrerson, J. There was no special damage alleged in the dec- 
laration in Moon v. Raphael, and therefore the observations of Tindal, 
C. J., on that point, were referrable only to the particular case. But 
it may happen that goods, the conversion of which is complained of, 
are restored before the action is tried; yet the action goes on for the 
special damage only. It is not uncommon for a defendant to apply 
to stay proceedings on the redelivery of the property; and that appli- 
cation is granted only where it appears that the plaintiff is not going 
for special damage. Davis v. Oswell, 7 Car. & Pay. 804, is an au- 
thority against you. ] 

AuEn, Serj., then contended, that the special damage must be the 
immediate consequence of the conversion complained of, and that, in 
the present case, the damage alleged was too remote. He also sug- 
gested that Pollock, C. B., had, in Martin v. Jarvis, (not reported) ex- 
pressed an opinion that mesial damages could not be recovered at all 
in an action of trover. 


Cur. adv. vult. 


Lorp Denman, C. J., on asubsequent day, said, we have conferred 
with the Lord Chief Baron, and we find from him that the effect of 
his observation, in the case referred to, must have been misappre- 
hended. If laid in the declaration, special damage may be recovered 
in trover; and we think it was properly laid here. 


Rule refused. 
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Court of Queen’s Bench: Trinity Term, 1846. 


Guyarp v. Surron. 


[From tHe Law Journar Rerorts.] 
BARON AND FEME—COVERTURE—PLEA OF, IN BAR. 


To an action on a promissory note, the defendant pleaded, in bar, that, at thetime of 
making the note, the plaintiff was the wife of one G, and that the consideration for 
the note was money of G, advanced by the plaintiff, without G’s knowledge, and 
that the plaintiff received and held the note without the authority of G, and never 
had any property in or right to the note:—Held, that this was an informal plea of 
coverture, and bad for not being pleaded in abatement. 


Assumpsit, by payee, against the maker of a promissory note for 
£1000, payable on demand. 

Plea—That at the time of the making of the promissory note, in 
the declaration mentioned, the plaintiff was the wife of one J. F. 
Guyard, and that the only consideration for the making of the said 
promissory note, or for the payment of the amount thereof, was the 
loan of £100, the money of the said J. F. Guyard, which was ad- 
vanced by the plaintiff to the defendant, without his authority, and 
against his will, and that the plaintiff took and received the said note, 
and always held, and still holds the same, without the authority and 
against the will of the said J. F. Guyard. And further, that the plain- 
tiff never had, nor has she any property in or right to the said note, 
or to receive payment of the amount thereof, or any part thereof, 
and that there never was any other value or consideration for the 
making of the said note, or for the payment, by the defendant, of the 
amount thereof, or any part thereof. Verification. 

Special demurrer thereto, assigning, amongst other grounds, that 
the plea discloses matter in abatement, and notin bar; that the plea 
should have shown that plaintiff had no interest or property in the 
money alleged to have been lent, and that the allegation therein that 
the money was the money of J. F. Guyard, was not sufficient;- and 
also, that the plea had not averred that J. F. Guyard was alive at the 
time of the commencement of the suit. 

Joinder in demurrer. 
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CHANNELL, Serj., in support of the demurrer. First, the right to 
sue upon this note would have- survived to the wife in case of the 
death of her husband, Gaters v. Meadley, 6 Mee. & Wels. 423; s. c. 9 
Law J. Rep. (n- s.) Exch. 173, and therefore the plea ought to have 
averred that the husband was alive. 

[Trvvat, C.J. The plea says, that the husband’s money was ad- 
vanced by the wife without the authority and against the will of the 
husband: that could hardly be averred if the husband were dead.] 

Secondly, this is an informal plea of coverture, and should not have 
been pleaded in bar; or, if pleadable in bar, it is bad for duplicity. 

Ta.rourD, Serj, (Ocie with him) for the defendant. 

[Tivvat, C.J. Does not this give you a better writ? If so, and 
you have pleaded what is in form a plea in bar, but which ought to 
have been in abatement, itis a bad plea. Bendix v. Wakeman, 12 
Ibid. 97; s. ce 13 Law J. Rep. (n.s.) Exch. 15.] 

[Cressweit, J. You do not say she could not sue at all, which 
you ought to say, if this were a plea in bar; but you give a better 
writ, which makes this a plea in abatement.] 

The husband might have sued alone upon the note— Mason v. Mor- 
gan, 2 Ad. & El. 30; M’Neilage v. Holloway, 1 B. & Ald. 218; Calland 
v. Loyd, 6 Mee. & Wels. 26; s. c.’ Law J. Rep. (n. s.) Exch. 56; and the 
plea therefore shows the claim to be the claim of another party, not 
the plaintiff. 

CHANNEL, Serj., was not called upon in reply. . 


Trvvat, C! J. The matters of this plea were pleadable in abate- 
ment only. If the husband had died, the’ wife might then have brought 
this action; and if so, saying that she was a married woman was nothing 
more than giving a better writ. I think Bendix v. Wakeman decides 


this case. 


Corman, J., and Cressweut, J., concurred. [Mauts, J. was ab- 
sent. | 


Judgment for plaintiff. 
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Exchequer of Pleas: Trinity Term, 1846. 
Henry v. Gotpney. 


[From tHe Law Journat Reports. | 


ASSUMPSIT—PLEA IN ABATEMENT—AUTER ACTION PENDENT. 


To an action of assumpsit for work done, &c., a plea that another action is pending 
for the same cause against a third party, is a bad plea, 


. Assumpsir for work and materials, and on an account stated. 

Plea in abatement, that the supposed promises were made by the 
defendant jointly with F. Ede, and not by the defendant alone, and 
that, at the time of the issuing the writ in this action, and before the 
plaintiff’s declaring, to wit, on, &c., the plaintiff sued and prosecuted 
a writ of summons out of this Court against the said F. Ede, which 
said writ was so issued, and was a valid writ, and was in existence, 
and was the commencement of an action against the said F, Ede, at 
the time of the commencement of this action, and by which said writ, 
our Lady the now Queen commanded the said F. Ede, &c., (setting 
out the writ); that the said F. Ede, afterwards, to wit, on, &c., caused 
an appearance to be entered, &c.; that the plaintiff afterwards, to 
wit, on, &c., declared against the said F. Ede; that he therefore, to 
wit, on, &c., was indebted to the plaintiff in £6,000, for the price and 
value of work and materials, &c., (setting out the declaration); that 
the plaintiff issued the said writ against the said F. Ede, and declared 
thereupon for and in respect of the same identical breach of the same 
identical promises, as the breach of the promises and the promises in 
the declaration in this suit mentioned; and that the declaration in this 
suit contains no other or different breach of promise, or promise or 
cause of action than the promises, breach of promisc, and causes of 
action mentioned in the said declaration against the said F. Ede, and 
that the said writ and action so sued out and prosecuted against the 
said F’. Ede, is still pending in this Court. Verification. 

Demurrer and joinder. 

The plaintiff’s points were, that the plea is bad, on the ground that 
this action is maintainable against the defendant, notwithstanding the 
facts stated in the plea, and on the ground that it is consistent with 
the plea, that the said F. Ede therein mentioned, may have pleaded 
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or may plead in abatement of the action, in the said plea stated to 
have been brought against him by the plaintiff, and on the ground, 
that, by the law of England, an action is maintainable against each 
of several joint contractors, subject to a plea in abatement, for the 
non-joinder of the other joint contractors. 

Crompron, in support of the demurrer. The plea is bad in form 
and in substance. This is the first time that the pendency of another 
suit has been set up by a stranger to the first suit. ‘There is a much 
more convenient remedy in this case—namely, by a plea of non-join- 
der, and by an application to the Court, if any abuse of the process 
has been committed. The principle of the plea is, that the same 
party cannot be twice harassed for the same cause of action, That 
was the rule in Sparry’s case, 5 Rep. 61, which proceeded on the ground 
of another action being pending against the same person. The rule 
isso laid down in Com. Dig. ‘ Abatement, (H, 24.) But it is not a 
good plea, that another action for the same cause is depending against 
a stranger. Besides, it is quite consistent with the allegations in the 
plea, that Ede may have died since the commencement of the action 
against him. [He was stopped by the Court.] 


BramweE.t, contra. The pleais good. Itis contended on the other 
side, that the defendant ought to have pleaded the non-joinder of 
Ede, in abatement. But that cannot always be done; for if, after ac- 
tion brought, the other party to be sued has left the country, the plea 
in abatement cannot state, in compliance with 3.4 4 Will. 4 c. 42. s. 
8,* that he is resident within the jurisdiction of the Court. In King 
v. Hoare, 5 Rep. 61, it was held that a judgment recovered against 
one or two joint debtors, was a bar to an action against the other. 
If the defendant’s case show any thing that suspends an action against 
a co-contractor, he suspends it against himself. The case of Boyce 
v. Douglus, 1 Camp. 60, shows, that where two parties being guilty 
of an assault, are sued separately, the pendency of one action may be 
pleaded in abatement of the other. In The Earl of Bedford v. The 
Bishop of Exeter, Hob. 137, an action of quare impedit was brought 
against the two; and a plea in abatement, that another quare impedit 
was pending against one of them, was held good. Now, it is difficult 





* Which enacts, “* That no pleain abatement for non-rejoinder of any person as a 
co-defendant, shall be allowed in any Court of common law, unless it shall be stated 
in such plea that such person is resident within the jurisdiction of the Court, and 
unless the place of residence of such person shall be stated with convenient certainty 
in an affidavit verifying such plea.” 
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to see how that would he a good defence for one of them, when 
sued jointly with another, unless it would also be a good defence, if 
he were sued alone. In Rawlinson v. Oriet, 1 Show. 75, s. ce Carth. 
96, which was an action of trespass against two defendants, the in- 
clination of the Court seems to have been, that a plea in abatement 
of an action pending against one of them, was good. 


[Auperson, B. I do not see how A can be said to be twice vexed 
by an action brought against B. ‘The defendant might have pleaded 
the non-joinder in abatement. ] 

He cannot do so, if any of his co-contractors are out of the juris- 
diction of the Court; and this is a great hardship. 


Potiock, C. B. The plaintiff is entitled to judgment. The de- 
fendant is not vexed twice by the same proceeding. Contracts may 
be made joint and several; and when that is the case, as in a joint 
and several bond, an action may be brought agaimet each contractor, 
although the judgment cannot be enforced against each; for if that is 
attempted to be done, the Court will give a remedy by audita querela, 
oron motion, The language of Lord Ellenborough, in Boyse v. 
Douglas, is a mere casual remark, not called for, and therefore not 
amounting to a decision. Torts are joint and several,and there an 
action may be brought against A, and afterwards against B; and B 
cannot plead the pendency of another action against A. If Mr. Bram- 
well is right, and this plea may be pleaded in tort, it may also be 
pleaded in contract; but there are no dicta, and no precedents in sup- 
port of such a position, except the language of Lord Ellenborough. 
Before the case in 1 Campb. Rep., Lord Holt had doubted whether, 
where an action in tort had been brought against two, the defendants 
could plead the pendency of an action against one of them, although 
there the party was apparently twice vexed for the same cause. But 
if the action had been brought against one, and not against the two, 
he would not have thought that the principle of not vexing a party 
twice would apply to the case. Before the Statute 3 & 4 Will. 4.c. 
42, the defendant in this case could have pleaded in abatement the 
liability of other parties; and if an action had been brought against 
all, he could have pleaded the pendency of another suit. Then came 
the statute with the clause as to the jurisdiction of the Court; and it 
is argued that we ought to mould the rules of pleading to prevent in- 
justice, or to infer that the plea now in question could have been 
pleaded before the statute. But we cannot adopt that argument, or 








a ee 


174 Henry v. Goldney. 


alter the rules of pleading, merely because the effect of that statute 
is in many cases to take away the application of a plea in abatement. 
In truth, the act was passed without reference to the rules of plead- 
ing, and when one contracting party is out of the realm, its effect 
may be to make contracts joint and several, which at first were joint 
only. All injustice, however, may be prevented by an appeal to the 
equitable jurisdiction of this Court, And it is satisfactory to know, 
that in this case there is an appeal to a Court of Error, in which our 
decision, if erroneous, may be overruled. I decide this question on 
the ground that the statute has nothing to do with the case. The 
plea is also defective in omitting to aver that the third party is alive. 

Auperson, B. I am of the same opinion. The principle of the 
defence of auter action pendent is, that a man is not to be twice vexed 
for the same cause. But how is the defendant twice vexed in this 
case? He pleads that A B is jointly liable with him under a contract, 
and that A B has been sued; but the fact of an action having been 
brought against A B does not show that the defendant has been twice 
vexed for the same cause. The proper course for the defendant was 
to plead the non-joinder of A B, and then it would be the plaintiff’s 
duty to bring a joint action against the defendant and A B. In the 
present case the two actions could not go on together, if the defendant 
had been willing to follow the rules of law. He need not be twice 
vexed for the same cause. The plea is bad, and the plaintiff is enti- 
tled to judgment of respondent ouster. 

Rotre, B. Independently of the statute 3 & 4 Will. 4 c. 42, if 
two or more parties had made a joint contract, and one party only 
were sued upon it, his course was to plead in abatement the non-join- 
der of A, B and C, and the plaintiff was then bound to bring his ac- 
lion against those parties. The statute, however, seems to assume 
that that course was in many respects inconvenient, as the plaintiff in 
many cases could not in fact go on with his action against all the 
parties. It therefore required the defendant to show where the 
other co-contractors were. The case of King v. Hoare has no bear- 
ing upon the question. The decision there was, that a judgment 
recovered against one of two joint debtors, is a bar to an action 
against the other; and it proceeded on the ground that the plaintiff 
was going on to judgment in a matter that had passed in rem judi-: 
catam. It is altogether inapplicable to this case. 

Piatt, B. The true rule is laid down in The Earl of Bedford ve 
The Bishop of Exeter, and in the case of Rawlinson v. Oriet, that a 
man is not to be twice vexed for the same cause. If a party hasa 
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legal right, he may enforce it; but he ought not to institute two ac- 
tions instead of one. The defendant’s objection, in this case, is, that 
another action is pending against another party, who is alleged to be 
a joint contractor. But the defendant is not liable to the judgment 
in that other action, whereas, in the cases I have referred to, the de- 
fendant was liable, and therefore the judgment and execution would 
touch the same person. But here the defendant is not twice vexed: 
he is in the same situation as if all had been joined in the action, in 
which case execution might have been levied upon either. ‘The plea 
is bad, and the plaintiff is entitled to judgment. 
, Judgment for the plaintiff. 





Court of Queen’s Bench: Easter Term, 1846. 
Lee v. Merrett. 


[From tHe Law Journat Reports. ] 


MONEY HAD AND RECEIVED; WHEN IT LIES. 


Upon the settlement of an account between A & B, a balance was struck, and paid 
by AtoB: Held, that B was not entitled to recover as money had and received» 
a sum which had been, by mistake, allowed upon such settlement as due to A. 


Assumpsit, for money had and received. 

Plea—Non assumpsit. 

At the trial, before Erle, J., at the Wiltshire Spring Assizes, 1845, 
it appeared that in 1843, the sum of £26 8s. being due from the de- 
fendant to the plaintiff, for tithes, a settlement of account took place 
between them; and upon that occasion the defendant claimed to sct 
off against the £26 8s., the sum of £24 9s., which he had paid for 
the plaintiff for certain rates. The £24 9s. was accordingly allowed 
in the account, and the balance, £1 19s., was then paid by the de- 
fendant to the plaintiff. The action was brought, upon the sugges- 
' tion that this £24 9s. had been allowed in some previous account be- 
tween the parties, and that it had, consequently, been again allowed 
by mistake, upon the settlement of account in 1843. Upon this state 
of facts, the defendant’s counsel submitted that the action for money 
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had and received, would not lie, the money not having in fact been 
paid by the plaintiff to the defendant; and that if the plaintiff had 
any claim at all, he must be remitted to his original demand for tithes. 
The learned Judge reserved leave to the defendant to move to enter 
a nonsuit upon this objection, and the plaintiff had a verdict for £24 9s. 

Kinetake, Serj., in the following term, obtained a rule nisi, pursu- 
ant to the leave reserved, contending that, in order to support an ac- 
tion for money had and received, money must have passed between 
the parties, or that which has been taken as money. He referred to 
Wharton v. Walker, 4 B. & C. 163. 

Crowper now showed cause. Money allowed in a settlement of 
account, is, in substance, money paid. It makes no difference that it 
was not, in fact, handed over to the defendant. It was treated as 
money’s worth. It is like the case where A owing B £100, and B 
owing C £100, it is, by arrangement between the three parties, agreed 
that B’s debt shall be extinguished, and A shall owe the £100 to C. 
C, upon such an adjustment of account, may sue A for the sum, as 
money had and received, though no money has in fact been received 
by Ato C. So here, this money may be considered as having been 
paid over by the plaintiff to the defendant; and, having been paid 
under a misapprehension of the facts, is recoverable in this form of ac- 
tion. 


KinGiake, Serj., contra, was not heard. 
Cur. ado. vult. 


On the following day, Lord Denman, C. J., said: We think the ob- 
jection raised in this case must prevail, and that the action for money 
had and received cannot be supported. 


Rule absolute. 





Exchequer of Pleas: Trinity Term, 1846. 


Srpree v. Trirp. 


PROMISSORY NOTE; WHAT AMOUNTS TO—NEGOTIABLE SECURITY A 
SATISFACTION OF CLAIMS FOR A LARGER AMOUNT—PLEADING— 
EVIDENCE. 


‘“‘Memorandum—Mr. S. has this day deposited with me £500, on the sale of £10,300 
£3 per cent. Spanish, to be returned on demand: Held, to be a memorandum of 
the deposit of money to be returned, and not a promissory note. 





—— 
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Where an action of debt was commenced to secure £500, and it was agreed between 
the plaintiff and defendant, that the defendant should give the plaintiff, in dis- 
charge of the £500, three promissory notes, two for £125, and one for £50. The 
notes were given, and the following agreement was endorsed by the plaintiff’s at- 
torney on the process served un the defend@nt: ‘This action is settled by the de- 
fendant giving three promissory notes, viz, one at three months, £125, one at four 
months, £125, and one at twelve months, £50. Upon payment of which several 
promissory notes, I undertake to deliver to S. (the defendant’s attorney) the sev- 
eral letters and papersin my possession, in reference to this action: Held, first, 
that the real meaning of the parties was to put an end to the action, and for the 
larger sum claimed therein, to substitute a smaller, secured by three promissory 
notes: Secondly, that although payment of a part of a liquidated and ascertained 
sum cannot be satisfaction of the whole, yet that upon a mere simple contract, 
a negotiable security may be a satisfaction of a claim for a larger amount. 


Assumpstr. The first count was on a promissory note for £50. 
The second and third counts stated that the defendant was indebted 
to the plaintiff in £1000, for money had and received to the use of 
the plaintiff, and in £1000 on an account stated. The defendant 
pleaded (with non assumpsit and other pleas) fifthly, as to the sum of 
£500, parcel of the sums in the second and last counts mentioned, 
that the account stated in the last count, was stated of and concerning 
the said sum of £500, parcel, &c-, in the said second count mentioned, 
and no other; that after the said causes of action as aforesaid arose, 
the plaintiff commenced, in the Tolzey Court at Bristol, an action of 
debt for the recovery of the said sums of £500 and £500; that the 
defendant disputed the said supposed debt, and denied that he owed 
or was liable to pay the same, or that the plaintiff could recover it; 
and thereupon, to terminate the said dispute and difference, and the 
claim and demand of the plaintiff in the said debt and action, and 
finally to determine the said action, the plaintiff and defendant agreed 
that the action should be setiled by the defendant making and deliv- 
ering to the plaintiff three promissory notes in writing, by which the 
defendant should promise to pay to the plaintiff or order the sums of 
£125, £125, and £50 respectively, and that the plaintiff should ac- 
cept and receive the same in full satisfaction for and discharge of the 
sums of £500, and £500, and all damages and costs, and that the 
plaintiff should discontinue the said action. Averment, that the de- 
fendant made and delivered to the plaintiff the said three promissory 
notes, and accepted them in full satisfaction and discharge of the said 
sums of £500, and £500, and the damages and costs. Verification. 

Replication, that no such agreement was ever made modo et forma, 
&c., on which issue was joined. 

At the trial, before Pollock, C. B., at the London Sittings, after last 
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Trinity Term, the following facts appeared: The action was brought 
to recover the sum of £50, due upon a promissory note, and also the 
sum of £500, which, in August, 1843, had been deposited by the 
plaintiff, for the purpose of a speculation in Spanish stock. On the 
occasion of the deposit, the following memorandum was given by the 
defendant to the plaintiff: 

“ Bristol, August 14, 1843, 

“ Memorandum. Mr. Sibree has this day deposited with me £500, 
on the sale of £10,300 £3 per cent. Spanish, to be returned on de- 
mand. James S. Trier.” 

This memorandum, which bore an agreement stamp, having been 
tendered in evidence, was objected to by the defendant, on the ground 
that it amounted to a promissory note, and required a stamp accord- 
ingly. The learned Judge overruled the objection, and received 
the document. The defendant then gave in evidence the following 
facts: That an action had been brought by the plaintiff in the Tol- 
zey Court at Bristol, by the plaintiff against the defendant, for the 
recovery of the sum of £500, when it was agreed between them that 
the defendant should give the plaintiff, in discharge of the £500, 
three promissory notes, two for £125 each, and the third for £50, 
which was done accordingly, and the following agreement was en- 
dorsed by Mr. Hinton, the plaintiff’s attorney, on the process served 
upon the defendant: 

“ This action is settled by the defendant giving three promissory 
notes, viz., one at three months, £125, one at four months, £125, and 
one at twelve months, £50. Upon payment of which several promis- 
sory notes, I undertake to deliver to Foskett Savery, Esq. (the defen- 
dant’s attorney) the several papers and letters in my possession, in 
reference to this action. J. P. Hinton. 

“6th Jan. 1844.” 

The first two promissory notes were paid by the defendant at ma- 
turity; but the third, for £50, was refused payment by the defendant, 
on the ground of its not having been endorsed. The plaintiff there- 
upon brought the present action. The above facts having been given 
in evidence, it was contended, on behalf of the plaintiff, that the fifth 
plea was not proved; for that, in order to support that plea, it was 
necessary to show not merely that the notes had been given in satis- 
faction, but also that they had been paid. The learned Judge was 
of opinion that the plea was proved; and he accordingly directed a 
verdict for the defendant upon that issue, reserving leave to the plain- 
tiff to move to enter a verdict for £200. 
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Burt, in Michaelmas term, having obtained a rule to show cause 
why the verdict should not be entered for the plaintiff accordingly, 
or why there should not be judgment for the plaintiff, notwithstand- 
ing the above issues,— 

Jervis and Hoageins now showed cause. The plea is a good an- 
swer to the action, and was fully proved. The action was settled by 
the giving the three promissory notes, and it was not necessary that 
they should have been paid at maturity. The plaintiff obtained cer- 
tain negotiable instruments; and if they were not paid at maturity, 
he might have sued upon them. Suppose the bills had been nego- 
tiated by the plaintiff, and not by the defendant, would the plaintiff 
be entitled to maintain the present action, and the holder of the bill, 
at the same time, to sue the defendant upon it? If the plaintiff meant 
to make the settlement of the action depend upon the payment of 
the notes, he ought to have worded the agreement differently, by 
introducing the words “ giving and paying.” Secondly, the document 
relating to the deposit of the stock amounts to a promissory note, and 
requires a suitable stamp. Brooks v. Elkins, 2 Mee. & Wels. 74, Waith- 
man Vv. Elsce, 1 Car. & K. 35, Shenton v. James, Ibid. 137, and Ellis 
v. Mason, 7 Dowl. P. C. 598, are in point. 

Burr and Taprett, contra. With respect to the stamp, it is not 
every agreement for the repayment of money, that amounts to a pro- 
missory note, This is not the case of a loan of money, but merely a_ 
deposit. Melanotte v. Teasdale, 13 Mee. & Wels. 216, is in point. 

[Parxe, B. I am inclined to think that the instrument imports a 
return in specie of the thing deposited, in which case it is not a promis- 
sory note: but then there would be a question, whether an action for 
money had and received, would lie. It will be better, however, first 
to consider the other points in the case.] 

The agreement does not support the pleas The meaning of the 
agreement is, that it is not to operate in satisfaction of the debt, un- 
less the notes are paid. Maillard v. The Duke of Argyle, 6 Man. & 
Gr. 40. The notes having beén paid in part only, the plaintiff has a 
right to bring an action for the residue of the money. Sard v. Rhodes, 
1 Mee. & Wels. 153, is in point. Again, the plea is bad in arrest of 
judgment. It confesses an actual debt, and avoids it by an alleged 
accord and satisfaction. In fact, it is a mere plea of a promise to pay 
a smaller sum in satisfaction of a larger. It is true, that the plea 
states the debt to be disputed, but that cannot destroy the effect of the 
admission of the debt. To make the plea good, it ought to have 
averred that there was an alleged debt, or a claim which was dis- 
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puted: as it stands, the averment of the debt being disputed is idle 
and immaterial. They cited Cumber v. Wane, 1 Stra. 426; Thomas 
v. Heathorn, 2 B. & C. 427; Greenwood v. Ledbitter, 12 Price 123; 
Down v. Hatcher, 10 Ad.& El. 121; Fitch v. Sutton, 5 East. 230. 
Pottock, C. B. The motion of Mr. Butt in this case was to enter 
a verdict for the plaintiff on the issue joined on the fifth plea, or for 
a judgment notwithstanding the verdict found for the defendant on 
that issue. With respect to the first part of the motion, it involves 
these two points: first, whether the plaintiff’s case was made out by 
the memorandum produced in evidence; and secondly, if it was, whe- 
ther the answer given by the defendant was available to put an end 
to the plaintiff’s right of action. Ifthe paper proved by the plaintiff 
amounted to a promissory note, the issue ought to remain as found for 
the defendant. On consideration of the authorities cited, it appears 
to me that the memorandum did not amount to a promissory note. It 
is difficult to lay down a rule which shall be applicable to all cases; 
but it seems to me, that a promissory note, whether referred to in the 
statute of Anne, or in the text-books, means something which the 
parties intend to be a promissory note. We cannot suppose that the 
Legislature intended to prevent parties from making written contracts, 
relating to the payment of money, other than bills and notes; and 
this appears to me to be merely an instrument recording the agree- 
ment of the parties in respect of a certain deposit of money, the con- 
sideration of which is stated in the memorandum itself, and to be rather 
an agreement than a promissory note. The second question is, whe- 
ther an agreement proved by the defendant, put an end to this action. 
[His Lordship read the agreement and the fifth plea.] The only 
question now is, whether, as matter of evidence, this plea was sus- 
tained in proof; and that turns on the true construction of this endorse- 
ment upon the writ in the Tolzey Court, at Bristol. We are to put 
the best construction on it that we can, and to see whether the inten- 
tion of the parties was that the action should cease, and the debt 
should be extinguished; or whether the plaintiff reserved to himself 
the right, in case the promissory notes were not paid when due, of su- 
ing on the original consideration. It appears to me, that the proper 
construction is, that the parties intended that the action should be set- 
tled, and that the plaintiff should have a lien on the papers, in order 
to give the defendant a greater reason for promptness of payment, 
but that the notes were given in satisfaction of the debt, and that the 
giving of the notes alone constituted that satisfaction. The words of 
the agreement seem to import that, on the giving of the notes, the 





Sibree v. Trtpp. isl 


plaintiff was to look to them as constituting his remedy, and the de- 
fendant to look to them as constituting his liability. If it were other- 
wise, then, on the slightest laches as to one of the notes—though all 
the others were paid when due, and that the day after—the whole ar- 
rangement would be void. On this point, therefore, as matter of evi- 
dence, I am of opinion that the plea was proved. 

The other part of the rule is to enter judgment for the plaintiff non 
obstante veredicto,on the ground that the giving of these notes could 
not, in point of law, be a satisfaction of a liquidated claim for a larger 
amount, Ifthe case of Cumber v. Wane were law, and a binding au- 
thority upon us, undoubtedly we could not come to a conclusion in 
favor of the defendant. ‘That case was indebitatus assumpsit for £15, 
to which the defendant pleaded that he gave the plaintiff a promis- 
sory note for £5, in satisfaction, and that the plaintiff received it in 
satisfaction; and it was held, on writ of error, after judgment for the 
plaintiff, that the plea was ill. It does not appear from the report, 
whether the note was payable presently, or whether it was negotia- 
ble or not. The facts are not sufficiently stated to make it a binding 
authority. Pratt, C. J., says, in delivering the judgment of the Court, 
“ As the plaintiff had a good cause of action, it can only be extin- 
guished by a satisfaction he agrees to accept; and it is not his agree- 
ment alone that is sufficient; but it must appear tothe Court to be a 
reasonable satisfaction; or, at least, the contrary must not appear, as 
it does in this case. If £5 be, as is admitted, no satisfaction for £15, 
why is a simple contract to pay £5, a satisfaction for another simple 
contract of three times the value? In the case of a bond, another 
has never been allowed to be pleaded in satisfaction, without a bet- 
tering of the plaintiff’s case, as by shortening the time of payment.” 
From the latter part of the judgment, I must, with every respect for 
the authority of that learned Judge, express my dissent. Undoubt- 
edly, at that time it was not law; for in Pinnel’s case, 4 Rep. 17, it 
was laid down as clear matter of law, that in the case for a bond for 
£500, due on the first of January, if the obligee accepted £100 in 
satisfaction the day before, he was at liberty to do so; and the Court 
never inquired whether the satisfaction was reasonable: they left it to 
the agreement of the parties. Besides which, it does not appear in 
the case of Cumber v. Wane, that the promissory note was negotiable, 
and therefore that the plaintiff had any benefit from it. The mar- 
ginal note of that cafe is—‘* Giving a note for £5 cannot be pleaded 
as a satisfaction for £15’—-and was expressly denied to be law by 
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Rep. 24; and Buller, J. referred to a case of Hardcastle v. Howard, 
2 Term Rep. puge 28, in which it had been so denied to be law. But 
whether the case of Cumber v. Wane has been overruled or not, it . 
appears to me that it cannot be sustained as an authority that the ac- 
ceptance of a negotiable security may not be a satisfaction of a claim 
toa larger amount. Sard v. Rhodes is a distinct authority that the 
acceptance of a negotiable security may be pleaded in satisfaction of 
a simple contract debt for a like amount: and the only question is, 
whether the same doctrine is applicable where the original claim was 
for a larger amount. I think it is. It is admitted, that if there had 
been an acceptance of a chattel in satisfaction of the debt, the Court 
would not examine whether that satisfaction were a reasonable one, 
but merely whether the parties came to that agreement, and the ac- 
ceptance of a negotiable security appears to me to be of the same 
nature. Again, if a claim is bona fide disputable, Longridge v. Dor- 
ville, 4 B. & Ald. 117, is an authority to show that the party may be 
barred by the acceptance of a much less sum if satisfaction of it. . 
Here the demand is apparently for a liquidated amount; but under 
the count for money had and received, that amount may be very dis- 
putable; and the plea avers that in the former action the defen- 
dant disputed the said disposed debt, and denied that he owed or was 
liable to pay it; and thereupon to terminate the dispute and differ- 
ence, &c., the plaintiff and defendant agreed that the action should 
be settled by the giving of the promissory notes. If so, that was an 
admission by the plaintiffs that the claim was so far disputable as to 
justify him in coming to such an agreement. Upon the whole, J am 
of opinion that this plea is a good answer to the action, and that it 
was proved at the trial, and therefore that this rule ought to be dis- 
charged. . 

Parke, B. I am also of opinion that this rule ought to be dis- 
charged. ‘The first question is, whether this plea was proved. [His 
Lordship read it.] The issue upon that is, that no such agreement 
was made as is mentioned in the plea; that is, no agreement to give 
and accept these promissory notes in satisfaction of the debt. The 
Lord Chief Baron decided at the trial that the plea was proved, re- 
serving for the opinion of the Court the question on the construction 
of the agreement. When Mr. Butt moved for this rule, I certainly 
was strongly impressed with the idea that the agreement amounted 
only to a suspension, and not a satisfaction of the debt; but, after 
hearing the present argument, and on full consideration of the case, 
I have come to the same conclusion as my Lord Chief Baron, that 
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the parties meant it to be a final extinguishment of the debt. The 
agreement is in these terms: [His Lordship read it.] As to the first 
part of it, I have no doubt: it is a settlement not only of the action, 
but of the claim. The settlement of an action prima facie means 
the settlement of the cause of action. And unless the notes were to 
be substituted as the remedy, the agreement would be of this extra- 
ordinary nature, thatif any one of them were not paid at maturity, 
the whole debt should become due. The reasonable construction 
therefore is, that it was to be an absolute settlement of the debt, and 
that the only future liability should be upon these notes. Then comes 
the second part of the agreement, on which my doubt arose; namely, 
that upon payment of the several promissory notes, the plaintiff un- 
dertook to deliver up the papers and letters in his possession in refer- 
ence to the action. -But I think that may be well explained in the 
manner in which Mr. Jervis explained it; that it would be desirable 
to keep some evidence of the original consideration, in case the notes 
were not paid. Upon the whole instrument, therefore, it appears to 
me that the real meaning of the parties was, to put an end to the ae- 
tion, and for the larger sum claimed in it, to substitute a smaller, se- 
cured by three promissory notes. 

The next question is, whether, if proved in fact, this is a good plea 
in law; and Lamof opinion that it ig I will consider it in the way 
proposed by Mr. Butt, striking out the averments as to its being a 
disputed debt. Itis clear, if the claim be a liquidated and ascer- 
tained sum, payment of part cannot be satisfaction of the whole, al- 
though it may, under certain circumstances, be evidence of a gift of 

_the remainder. But the gift of a thing of uncertain value, may be a 
satisfaction of any sum due on a simple contract: if the contract be 
by bond or covenant, it must be a thing of an equal or higher nature; 
but upon a mere simple contract, it is clear that the debtor may 
give any thing of inferior value in satisfaction of the sum due, pro- 
vided it be not part of the sum itself. Littleton so lays it down, 
s. 344: “Also, in the case of feoffment in mortgage, if the feoffor 
payeth to the feoffee a horse, or a cup of silver, or a ring of gold, or 
any such thing, in full satisfaction of the money, and the other re- 
ceiveth it, this is good enough, and as strong as if he had received the 
sum of money, though the horse or other thing were not of the twen- 
tieth part of the sum of the value of the money, because the other hath 
accepted it in jull satisfaction.” The same doctrine is laid down in 
Pinnel’s case. It is clear, if the creditor had the money itself, he 
might buy with it any thing of however inferior value, and that contract 
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would be good: so he accept the same thing in satisfaction of the whole 
sum, and that contract is good. In the case of a bond or contract 
under seal, the case is different. ‘The obligor or feoffor cannot at 
the time appointed pay a lesser sum in satisfaction of the whole, be- 
cause it is apparent that a lesser sum of money cannot be a satisfac- 
tion of a greater; butif the obligee or feoffee do at the day receive 
part, and thereof make an acquittance under his seal in full satisfac- 
tion of the whole, by reason of the deed amounteth to an acquittance 
of the whole.” Co. Litt. 2126—Eodem ligamine quo ligatum est, dis- 
solvitur. 

Again, a sum of money, payable at a different time, is a good satis- 
faction of a Jatger sum, payable at a future day. Com. Dig. tit. *Ac- 
cord, (P.) In the present case, (supposing it a liquidated demand.) 
the satisfaction is by giving a different thing, not a part of the sum it- 
self, having different properties. It may be of equal value, but that 
we cannot enter into: it is sufficient that the parties have so agreed. 
The case of Andrew v. Boughey, Dyer 74 a, is an authority in support 
of this view. There the declaration was delivering 373 pounds of 
bad wax, upon an assumpsit for 400 pounds of good and merchanta- 
ble wax, stating half the price to have been paid in hand, the rest to 
be paid upon a day agreed on. To this the defendant pleaded, that, 
before the time appointed for the delivery of the residue of the wax, 
“the plaintiff and defendant did agree that if the defendant would 
deliver immediately to the plaintiff one cake of wax, weighing twenty 
pounds, the defendant would accept that in recompense, as well for 
the aforesaid 373 pounds, as for the residue, which was to be deliv- 
ered;” and pleaded this executed, with the acceptance by the plaintiff 
accordingly; and this plea wes held a good answer, The Court say, 
that “the bar seemed good enough, for the effect and substance of the 
action is, that the defendant hath not performed his bargain, sci/., with 
good and merchantable wax, according to his undertaking, but that it 
was corrupted and mixed as above, and deceitful; for which the plain- 
tiff has received satisfaction and recompense by the cake, and his own 
acceptance, although it were not of one hundredth part of the value 
of his loss, yet by his own accord and agreement, this injury is dis- 
pensed with; and in all actions in which nothing but amends is to be 
recovered in damages, there a concord carried into execution is a 
good plea.” It seems to me that this reasoning applies to the present 
plea, because here a 4ifferent thing, of uncertain value, is delivered 
in satisfaction of the debt. The cases of Cumber v. Wane and Thomas 
v. Heathorn, have been referred to. The reasoning of Pratt, C. J., 
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in the former case, is certainly not correct, for we cannot inquire into 
the reasonableness of the satisfaction. But there it did not appear 
that the note was a negotiable one ; and the point now before the 
Court was not made. In Thomas v. Heathorn, it does not appear to 
have been a case of accord and satisfaction; although the bill 
accepted by the defendant was a negotiable security, it does not 
appear that it was given by way of accord and satisfaction. As to 
the other question, whether the statement in this plea, that it was a 
disputed debt, makes the plea a good answer,! think that is very 
doubtful, because it does not state that it was disputable on fair and 
reasonable grounds. This question was considered in the case of 
Wilkinson v. Byers, 1 Ad. & El. 106, in which it was held, that when 
an action has been commenced for an unliquidated demand, payment 
by the defendant of an agreed sum in discharge of such demand, 
was a good consideration for a promise by the plaintiff to stay pro- 
ceedings, and pay his own costs. Littledale, J. there went further 
than the rest of the Court, and expressed his opinion that even in the 
case of a liquidated demand, the same promise, made in consideration 
of the payment of such sum, might be enforced in an action of 
assumpsit, where the agreement was such that the Court would stay 
proceedings if the plaintiff attempted to go on. He referred to a 
case of Reynolds v. Pinhowe, Cro. Eliz. 429, where a declaration in 
assumpsit, “that whereas the defendant had recovered 5/. against the 
plaintitf, in consideration of 4/. given him by the plaintiff, the defend- 
ant assumed to acknowledge satisfaction of that judgment before 
such a day, and that he had not done it,” was held good, on the 
ground that it was a benefit to the defendant to have the money 
without suit or charge. On the authority of that case, Littledale, J. 
held, that if there was a dispute as to a liquidated debt, the payment 
and acceptance of a smaller sum might be a good satisfaction. The 
rest of the Court, however, did not go upon that ground ; and, there- 
fore, I do not rest my judgment upon this point. But for the reasons 
I have already stated, I think this plea is good, and that there ought 
not to be judgment for the plaintiff non. obstante veredicto. With 
respect to the question as to the stamp, it is unnecessary to express any 
opinion upon it; but I think this document did not require a stamp, 
except as anagreement. This is not a contract to pay money, but a 
deposit of money, and the identical money is to be returned. 

Axperson, B.—As to the question relating to the stamp, we must 
look to it, as it arises on the face of the instrument itself, and I think it 
bears the construction put upon it by my Brother Parke. Then as to 
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the main point in the case, I agree in thinking, that here the original 
debt was discharged, merely by the giving of the promissory notes, and 
that the plaintiff was remitted to his only remaining remedy—namely, 
upon those notes, and had lost his original right of suing upon the ori- 
ginal memorandum. ‘If we did not put this construction upon the 
agreement, we should certainly do great injustice, because, by the non+ 
payment of any one of the notes on the very day it became due, the 
whole money would become due. That is so strong a circumstance as 
makes one hesitate to come to such a conclusion; and the literal mean- 
ing of the agreement does not require us to do so; for the latter words 
of it may very well be consistent with the construction we put upon it; 
the papers being retained, in order that, if any doubt arose as to the 
sufficiency of the consideration, when the notes were put in suit, to 
shew its nature, to enforce them with greater certainty; I think, there- 
fore, that the plea is proved. Then the next question is, is the plea a 
good one? I consider this a liquidated demand. Then, is there a 
good answer to it? ‘The suggested answer is, that the defendant gave 
ceatain promissory notes, of a smaller amount, and the plaintiff accep- 
ted them, in satisfaction and discharge of that demand. It is undoubt- 
edly true, that payment of a portion of a liquidated demand, in the 
same manner as the whole liquidated demand ought to be paid, is pay- 
ment only in part; because it is not one bargain, but two; namely, 
payment of part, and an agreement, without consideration, to give up 
the residue. ‘The Courts might very well have held the contrary, and 
left the matter to the agreement of the parties; but undoubtedly the 
law is so settled. But if you substitute for a sum of money a piece of 
paper, or a stick of sealing wax, it is different, and the bargain may 
be carried out in its full integrity. A man may give in satisfaction of 
a debt of 1002. a horse of the value of 5/.—but not 5/. Again, if the 
time or place of payment be different, the one sum may be a satisfac- 
tion of the other. Let us then apply these principles to the pres- 
ent case. If for money you give a negotiable security, you pay 
it in a different way. The security may be worth more or less; it 
is of uncertain value. ‘That isa case falling within the rule of law I 
have referred to. But here there is the further circumstance, that the 
payment was in discharge of a debt then under litigation, by means of 
a negotiable security, which takes away that litigation. On these 
grounds I am of opinion that this plea is good. 

Puiarr, b.—I am of the same opinion. With respect to the objec- 
tion, that this document was inadmissible for want of a stamp, I think 
we must look to the instrument only in determining that question; and 
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it seems to me quite clear, on the face of the instrument itself, that it 
is an agreement to return a deposit of money in a particular event. It 
is, therefore, not a promissory note. With respect to the other points, 
I agree with the rest of the Court, for the reasons which they have 
stated, that the fifth plea is a good answer to the action in point of law, 


and that it was proved in point of fact. 
Rule discharged. 
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[Rerortep By H. Griswotp, Esq., State Reporter. | 


Monday, December 21, 1846. 
Tue Court met. Present, Judges Woop, Brrcnarp, Reap, Hrrcen- 
COCK. 


Wednesday, Decenber 23, 1846. 

Hezekiah Hyatt v. Lewis Robinson, et al. Debt—Muskingum. 
Hitchcock, J., held, 

1. That in an action of debt upon a specialty, where the deed is 
merely inducement to the action, while its foundation depends upon 
other extrinsic matters of fact, nil debit is a good plea. 

2. That it is a good defence to an action upon a “ prison bounds” 
bond,” that no order was made by the Court or Judge for the issuing 
of the ca. sa.; that the order was made without preliminary proof, or 
that the ca. sa. has been quashed for irregularity. 

3. That it is no defence in such a case, that the penalty of the bond 
is more or less than required by the statute; that the order for issuing 
the ca. sa. is not recited in, nor endorsed upon the writ; or that the 
facts upon which the preliminary order was made, are not true. 


George A. Barker v. Cyrus Cory. Error—Trumbull. Read, J.,held, 

1. That the act of March 12th, 1845, entitled “ An act to regulate 
Judicial Courts, and the Practice thereof,” does not require the filing 
of a bond previous to the issuing of a Writ of Error, and that such 
bond need only be filed when the writ is designed to operate as a su- 
persedeas. 

2. That if goods and chattels are delivered to a bailee for hire, and 
he converts them to his own use, assumpsit lies to recover their value. 

3. That the. act of March 4th, 1845, respecting appeals from a 
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Justice of the Peace, does not apply to cases appealed before the en- 
actment of the statute. Judgment affirmed. 

Lessee of Richard Waldrone, et al. v. Cornelius Woodcock. Eject- 
ment—Delaware. Birchard, J., held, 

That a defendant failing in an act of ejectment, because the land 
improved by him is without the bounds of his title deed, is not enti- 
tled to the value of his improvements under the act for the relief of 
occupying claimants of land. 

Augustus W. Swetland, et al. v. David M. Creigle, et al. Error— 
Knox. Wood, C. J., held, 

That a promissory note for $200, payable in current Ohio Bank 
notes, is for a sum of money certain, and negotiable. Judgment affirmed 
with costs. Read, J., dissented. 


Thursday, December 24, 1846. 
The State of Ohio for the use of the Commissioners of Hamilton 
county, v. J. W. Piatt, et al. Debt—Hamilton. Hitchcock, J., held, 
That the county Commissioners may sue for and recover money due 
the county. 
Demurrer overruled. Defendants have leave to withdraw demur- 
rer and plead. 


Lessee of Benjamin Paine v. Bezaleel Moreland. Ejectment— 
Licking. Read, J., held, 

1. That a vendor of land executing a defective deed, conveying 
only an equity, has an interest in the land capable of being attached, 
and that if attached and sold as the property of the vendor, a pur- 
chaser without notice of the equity, takes a good title, as an innocent 
purchaser without notice. 

2. That in cases in attachment, the Court acquires jurisdiction by 
the issuing of the writ, predicated upon a proper affidavit, and the 
service of the same; and that if the Court renders a judgment, with- 
out the notice required by the statute having first been given, though 
such judgment may be reversed on Error, it is not void, and cannot 
be impeached collaterally. Judgment for Defendant. 


_ Lessee of Samuel Overmyer vo. Cyrus Williams. Error—Sandusky. 
Birchard, J., held, : 

That the Ohio Railroad Company is authorized by its charter to 
purchase and hold real estate when necessary for the procurement of 
materials, or the economical construction of the road. Judgment af- 
firmed. 
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Chauncey Taft 7. Eden Wildman, Jr. Error—Trumbul. Wood, 
C. J., held, 

1. That it is not error for the Court to omit to instruct the jury on 
a point of law arising in the case, unless instructions are asked by 
counsel, 

2. That to rescind a contract, and recover back the consideration, 
a thing received in payment, of no value, need not be returned to the 
defendant. 

3. Thatif A sell land to B, to receive payment in cash, and certi- 
ficates of discharge from the army assigned to A, A may sue for the 
original consideration, guoad hoc these certificates. Judgment affirmed. 


Saturday, Dec. 26, 1846. 


Jeffrey Bliss, by his Guardian, v. Stephen R. Hosmer. Error.— 
Morgan. Birchard, J. held, 

1. That a Canal contractor may justify the entry upon land for 
the purpose of procuring the necessary materials for his work, under 
the order of the Engineer in their employ, without having specified 
direction of the Board of Public Works. 

2. That the act of the Engineer in their employ is, in such cases, 
the act of the Board. 

3. That the law confers authority to take materials, when necessary, 
from places most convenient and least expensive to the State or Con- 
tractor. 

4, That a specification in the contract that materials are to be pro- 
cured at the cost of the Contractor, does not limit that authority con- 
ferred by Jaw upon the Board of Public Works to enter upon private 
lands, and appropriate materials when necessary. Judgment affirmed. 

George Arndttv. Christian J. Arndt. Debt—Fairfield. Wood, C. 
J., held, 

1. That a judgment rendered in the Court of Common Pleas of 
Pennsylvania, where the service is upon land only, and the defendant 
never within that State, is not prima facie evidence of debt in Ohio. 

2. That such judgment binds the property seized, but beyond this 
is a nullity. 

That the same faith, credit and effect, will be given to judgment 
pronounced in Pennsylvania, here, that it has by law or usage there. 

Demurrer sustained. 


[To be continued.] 
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Case of the People of New York vy. Adams—Explanation. By a most 
provoking inadvertence, we are made in our last number to express an 
approval of the strange decision made in this case in favor of extra ter- 
ritorial jurisdiction. The mistake arose from the omission of the com- 
positor to insert our prefatory remarks, together with the fact that the 
proof was read by a friend in ourabsence. We therefore take this oc- 
casion to say, that if any doubt could have remained on our minds, that 
New York has no power to punish a person who was never within her 
territorial limits, until brought thither from Ohio, on a requisition 
from her Governor, that doubt would be removed by the masterly 
argument of Henry Sransery, Esq., now our accomplished Attorney 
General, who was of counsel for Adams, and has done us the favor to 
send us a printed copy of his argument. We hope ere long to have 
space to notice this important question, and especially this very able 
argument, more at length. 


Gilman’s Illinois Reports. We have been favored by the author 
with some of the sheets of his second volume, which promises to be 
quite equal to the first. We have already expressed the opinion that 
Mr. Gilman takes rank with the best of our Reporters, 


The Parkersburgh Case. We learn from the Richmond Enquirer, 
that the General Court of Virginia, (present Judges Smith, Lenox, 
Scott, Brown, Duncan, Fry, Clopton, Baker, Christian, Wilson, Johns- 
ton, Robertson, M’Comas, and Taliaferro,) has determined the Park- 
ersburgh case. The Court decided, that from the facts found, the 
offences charged were not committed within the jurisdiction of Vir- 
ginia, and judgment was rendered in favor of the defendants. 

Judges Scott, Christian, Baker, Robertson, and M’Comas dissented. 
The Court, as we understand the decision, held that the jurisdiction of 
Virginia extended to Jow water mark only, upon.the Ohio side of the 
river. . 


Superior Court. Judge Coffin, of this Court, has resigned to re- 
sume the practice of the law in this city. At our latest advices from 
Columbus, his successor had not been elected. 
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Death of Judge Martin. This distinguished Judge is no more. 
He died at New Orleans, on the 10th of last month, at an advanced 
age. 
We give below the proceedings of the Bar of that city, at a 
meeting held in consequence of that event. 

At a meeting of the members of the Bar, held in pursuance of 
public notice, at 10 o’clock in the forenoon of Friday, the 11th 
December, 1846, at the Supreme Court room, the Honorable Grorcr 
Eustis was called to the Chair, and Fex1x Grima, Esq., was appointed 
Secretary. 

The following resolutions were offered by Cuartes Warts, Esq., 
and seconded by I. Wienrman Smrrn, Esq., and unanimously 
adopted : 

Resolved, That the Bar of New Orleans have learned, with pro- 
found regret, the decease of the Honorable Francis Xavier Martin, 
who was appointed, as early as 1810, one of the Judges of the 
Superior Court of the Territory of Orleans, and who afterwards held 
for more than thirty-one years, the office of a Judge of the Supreme 
Court of the State of Louisiana, and under its first Constitution; that 
they fully appreciate the eminent services rendered by him to the 
jurisprudence of the State during that protracted period, his untiring 
industry, the singular acuteness and vigor of his intellect, his profound 
legal learning, and,above all, the purity of his life and his unbending 
firmness and integrity as a magistrate. 

Resolved, That the members of the Bar, in testimony of respect 
for the deceased, will wear the usual badge of mourning for thirty 
days. 

Resolved, That the oldest surviving colleague of the deceased, the 
Hon. Henry A. Bullard, be invited to pronounce a discourse upon 
his life and character, at such period as may suit his convenience. 

Resolved, That the members of the Bench and of the Bar, ina 
body, will attend his funeral this afternoon, at 4 o’clock. 

Resolved, That the Supreme Court of the State of Louisiana be 
requested to permit these resolutions to be spread upon their minutes. 

(Signed,) GEO. EUSTIS, Chairman. 

Feurx Grima, Secretary. 


Mr. Smrrn, on seconding the motion, made the following remarks: 
Mr. Chairman: The name of the deceased is intimately connected 
with the judicial history of Louisiana. Whether we regard him as 
the friendless and orphan boy of fifteen, thrown upon the shores of 
North Carolina, and there earning a scanty subsistence as a printer’s 
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apprentice; or as the historian of the old North State, and the 
reporter of her judicial decisions; or as a judge of the Mississippi 
territory; or as a judge of the territory of Orleans; or as the first 
Attorney General of the State of Louisiana; or asa Judge of her 
Supreme Court; or as the author of a valuable history of this State; 
or as the reporter of twenty volumes of our judicial decisions—his 
career has ever been remarkable for industry, perseverance, integrity 
and devotion to judicial pursuits. 

Asa Judge of the Supreme Court of this State, for thirty years—-a 
longer period than that of any of his colleagues on the Bench—for 
nearly one-third of that time its presiding Judge—he has always 
secured the esteem and respect of his fellow citizens, and has built up 
a reputation second to that of no jurist in the country as a civilian, 
and as profoundly versed in the science of international law. 

His decisions will long be remembered as models of brevity, clear- 
ness, learning and justice. He always seized the guiding principle of 
a cause, and never lost sight of it in the masses of the evidence, or 
the discussions of the bar. He seldom differed from his colleagues, 
but when he did so, his views were presented with a cogency that was 
hardly to be resisted. In one remarkable instance, he had the good 
fortune to find his dissenting opinion adopted by the Supreme Court of 
the United States. 

His firmness was ever conspicuous on the Bench. He knew not 
what it was to shrink from the discharge of any duty, however 
unpleasant. Fear wasunknowntohim. Nor could he be moved by 
appeals to the passions or the prejudices. Impassible as his marble 
bust which adorns the hall of the Supreme Court, he followed no 
guide but the eternal principles of justice implanted in his own 
bosom, or which he dug from the rich mines of Roman, Spanish, 
French or English jurisprudence. | 

One of the pioneers of Louisiana law; one of the legal veterans of 
the old school; the ripe scholar, and jurist, to whom the mysteries of 
the Pandects, the Partidas, the Recopilacion, the ordinances of Spain 
and of France were familiar as household: words; the companion of 
Mathews, Lewis, Livingston, Derbigny, Moreau, Lislet, Porter, Morse, 
Brown, Livermore and Workman—his loss will be deeply deplored 
by all who feel an interest in the progress of legal science or in the 
proper administration of justice; and by nonemore than his brethren 
of this bar, who have so often witnessed the efforts of his giant intellect. 





